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CHAPTER 5 - INDIGENOUS LAW

I. INTRODUCTION
1.1 Introduction to Indigenous Protected and Conserved Areas in Canada

Indigenous nations have inherent jurisdiction to govern and manage their territories.®'
Today, rising out of the impacts of colonization, Indigenous nations continue to actively
govern their territories, including marine and coastal areas, and manage marine
resources under their own laws. As Steven Nitah, lead negotiator for Lutsel K'e Dene
First Nation’s Thaidene Nene protected area, reflects, “in effect, because of their
attachment to, and dependence on the land, Indigenous peoples have been establishing
their own protected areas for millennia.”®"” A recent global study from the University

of British Columbia found that lands managed by Indigenous peoples do a better job
conserving biodiversity than protected areas such as parks.®'® Indigenous-managed lands
in Canada also support more threatened species suggesting that lands managed by

Indigenous peoples are withstanding the crisis of biodiversity loss the best.

Designating spatially protected areas is just one way Indigenous nations are taking
initiative to uphold their legal responsibilities and steward their territories. Other
examples include setting strategic direction for use of the territory through land use
and marine spatial planning, enacting specific stewardship laws, and on-the-ground

monitoring of activities and enforcement of laws in their territories.®"”

In the modern context, some Indigenous nations may choose to designate specific
parts of their territories as protected areas under their own jurisdiction and using their
own laws. These areas have many different names. For example, at the international
level, they may be called territories and areas conserved by Indigenous peoples and
local communities (ICCAs) or Indigenous Protected and Conserved Areas (IPCAs); in
Australia, Indigenous Protected Areas (IPAs); and in British Columbia, these areas have
been called Tribal Parks by some nations and Haida Heritage Sites and Haida Marine
Protected Areas by the Haida Nation (see more on Tribal Parks and Haida Heritage

Sites below).

81

See Chapter 1, Jurisdiction, Section 3.1, Indigenous Jurisdiction and Aboriginal Rights.

8

House of Commons, Taking Action Today: Establishing Protected Areas for Canada’s Future: Report of the Standing Committee on Environment and
Sustainable Development (March 2017) (Chair: Deborah Schulte) at 57, online: House of Commons
<www.ourcommons.ca/Content/Committee/421/ENVI/Reports/RP8847135/envirp05/envirp05-e.pdf>.

8

Richard Schuster et al, “Vertebrate biodiversity on indigenous-managed lands in Australia, Brazil, and Canada equals that in protected areas” (2019)
101 Envtl Sci & Pol'y 1 at 1.

8

See Section 4.1, Indigenous Guardian Programs and Section 4.2, Indigenous Stewardship Laws, below.
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In Canada, Indigenous-led protected areas have received considerable attention over

the past three years. In 2016, the term ‘Indigenous Protected Areas (IPAs)’, a concept
adopted from Australia,®* was discussed by the Standing Committee on Environment and
Sustainable Development.??! The final report on A new Shared Arctic Leadership Model
by the Prime Minister's Special Representative, Mary Simon, recommended that Canada

take a lead role by designing a new legislative provision for the IPA designation.t?

Indigenous Circle of Experts and the Pathway to Canada Target 1

In 2017, federal, provincial, and territorial authorities responsible for parks, protected
areas, and biodiversity conservation launched the Pathway to Canada Target 1 with the
goal of conserving at least 17 percent of lands and inland waters by 2020. This national
biodiversity conservation target was adopted in parallel to Canada’s obligation to reach
the international Aichi Targets.® The Indigenous Circle of Experts (ICE), comprised of
Indigenous experts and members from federal, provincial and territorial jurisdictions,
was created” to provide recommendations on how a spectrum of Indigenous Protected
and Conserved Areas could contribute to Pathway to Canada Target 1 in the spirit and

practice of reconciliation.”#*

The vision of ICE is to create “a future where Indigenous Peoples decide what
conservation and protection means to them and to the lands and waters and are given
the space to lead its implementation in their territories.”®? The ICE held four Regional
Gatherings across Canada in the four directions — North, South, East and West — to
gather ideas for their report.

The ICE report, We Rise Together: Achieving Pathway to Canada Target 1 through the
creation of Indigenous Protected and Conserved Areas in the spirit and practice of
reconciliation, defines Indigenous Protected and Conserved Areas (IPCAs) as “lands

and waters where Indigenous governments have the primary role in protecting and

conserving ecosystems through Indigenous laws, governance and knowledge systems.

820 For a description of IPAs in Australia see, Dermot Smyth & Hanna Jaireth, “Shared governance of protected areas: recent developments” (2012)
2 Natl Envtl L Rev 55 at 60. This article states that “IPAs are planned, voluntarily declared (or dedicated) as protected areas managed by Indigenous
people themselves. The IPA Program is an Australian Government initiative to support these activities, and to formally recognise IPAs as part of the
NRS; but the IPAs are not government protected areas.” See also Bruce Rose, “Indigenous Protected Areas — innovation beyond the boundaries” in
Figgis, Penelope, Fitzsimons, James & Jason Irving, eds, Innovation for 21st Century Conservation (Sydney: Australian Committee for IUCN, 2012) 50.
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The Standing Committee on Environment and Sustainable Development defined IPAs as protected areas “declared by an Indigenous people in
accordance with their own inherent authorities.” See House of Commons, supra note 817 at 57; Indigenous Leadership Initiative, “Indigenous
Protected Areas: Recognizing Indigenous Stewardship in Canada: Brief to Standing Committee on the Environment and Sustainable Development
Study on Federal Protected Areas and Conservation Objectives” (28 September 2016) at 3.

82 Crown-Indigenous Relations and Northern Affairs Canada, A New Shared Arctic Leadership Model, by Mary Simon (March 2017), online: CIRNAC
<www.rcaanc-cirnac.gc.ca/eng/1492708558500/1537886544718>.
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See Chapter 2, Section 2.2, for more on Aichi Targets.
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Indigenous Circle of Experts, supra note 31.

5 Ibid at iii.
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Culture and language are the heart and soul of an IPCA.”8%¢ The ICE found that
“while IPCAs can vary in terms of their governance and management objectives, they

generally share three essential elements:

e They are Indigenous-led,;
* They represent a long-term commitment to conservation; and

* They elevate Indigenous rights and responsibilities.” %

In 2019, the federal government launched a Nature Fund to help fund the creation of

new terrestrial protected areas, including IPCAs 828

|PCAS &6 Lands and waters where

Indigenous governments have the

lNDlGENDUS primary role in protecting and
PHUTECTED & conserving ecosystems through
{]DNSERVED Indigenous laws, governance and

AREAS knowledge systems. Culture and
language are the heart and soul of
9

Commitment Elevate
to long-term Indigenous rights

Indigenous-led conservation and responsibilities

Report "We Rise Together: Achieving Pathway to Canada Target 1 through the creation of Indigenous
Protected and Conserved Areas in the spirit and practice of reconciliation"

Indigenous Circle of Experts (ICE)
March 2018

© 2020 LEGAL ATLAS, LLC BASED ON INFORMATION FROM WEST COAST ENVIRONMENTAL LAW

82 |bid at 35 (emphasis added).
827 |bid at 36.

828 See “Canada Nature Fund” (last modified 25 February 2020), online: Environment and Climate Change Canada
<www.canada.ca/en/environment-climate-change/services/nature-legacy/fund.html>. For a list of projects that received federal funding through
Canada Target 1, see also “Canada Target 1 Challenge”, online: Environment and Climate Change Canada
<https://www.canada.ca/en/environment-climate-change/services/nature-legacy/canada-target-one-challenge.html>.
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The Pathway to Canada Target 1 has focused on achieving terrestrial protected area
targets and has not considered marine targets in any detail. In 2018, the National
Advisory Panel on Marine Protected Area Standards issued five recommendations
about IPCAs to the Minister of Fisheries of Oceans.®” The Panel recommended

that “the government recognize the importance of Indigenous peoples’ roles as full
partners in all aspects of design, management, and decision-making around marine
protected areas and Indigenous Protected Areas.”?° The Panel also recommended
that “the government create or amend legislation and regulations to recognize,
accommodate, and support implementation of Indigenous Protected Areas.”®'

The Minister of Fisheries and Oceans responded to the recommendations by
emphasizing the importance of “establishing a renewed relationship with Canada’s
Indigenous peoples” including by “enabling Indigenous peoples to become partners
in the cooperative establishment and management of marine protected areas and
collaborating on how marine Indigenous protected areas can contribute to meeting
Canada’s marine conservation target.”%? The response did not specifically address
the recommendation to create or amend legislation and regulations to support

implementation of Indigenous Protected Areas.

Governance and IPCAs

Governance of IPCAs can range from sole Indigenous governance of the area to
shared governance with the Crown where Indigenous nations hold at least equal
decision-making authority. Regardless of the chosen governance structure, Indigenous
laws, governance, and knowledge systems should be the foundation of IPCAs. The
International Union for Conservation of Nature (IUCN) defines four categories of

protected area governance:

A. Governance by Crown government

Shared governance

B
C. Private governance
D

Governance by Indigenous peoples and local communities

87 Final Report of the National Advisory Panel on Marine Protected Area Standards, supra note 190.
80 |bid at 3.
1 Ibid at 3.

832 “National Advisory Panel on Marine Protected Area Standards,” supra note 402.
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Most protected areas established internationally and in Canada would be considered

Type A — Governance by Crown government. However, both Indigenous and

Crown governments assert jurisdiction over the ocean and coastal areas and have
responsibilities as governments to manage these areas. Crown governments have
typically been hesitant to share decision-making authority with Indigenous nations in
a meaningful way. This is now changing, and shared governance of protected areas is
becoming increasingly common. Shared or co-governance refers to protected areas
where Indigenous and Crown government are both involved in making decisions
regarding the protected area, ideally grounded in both Canadian and Indigenous law.

Sole Indigenous governance of IPCAs is also an option (Type D governance). The ICE

report describes:

While there are numerous areas in Canada that Indigenous Peoples govern

under their own legal traditions, there are currently only three protected areas
recognized by Crown governments and reported as protected areas in Canada.
All of these are located in northern territories: two in the Yukon and one,
Wehexlaxodiale, in the Northwest Territories...Wehexlaxodiale was the first
recognized and reported protected area under an Indigenous governance regime
in Canada.®®

ll. LEGAL LANDSCAPE
2.1 Indigenous Law

Indigenous nations have been governing their territories using their own distinct legal
traditions since time immemorial, well before the arrival of European settlers and the
reception of the common law system onto the land we now know as Canada.®** The
source of their authority comes not from recognition from the Crown, but rather from the
inherent authority of the nation’s own laws. Due to the diversity of Indigenous nations,
the territory now known as Canada contains multiple distinctive Indigenous legal orders.
Any discussion on the legal landscape in Canada must start by recognizing Indigenous

laws as a distinct legal order alongside common law and civil law.8%

83 Indigenous Circle of Experts, supra note 31 at 78.

84 John Borrows, Recovering Canada: The Resurgence of Indigenous Law (Toronto: University of Toronto Press, 2002); Val Napoleon, “Thinking About
Indigenous Legal Orders” (June 2007), online (pdf): National Centre for First Nations Governance <fngovernance.org/ncfng_research/val_napoleon.pdf>.

835 John Borrows, Canada’s Indigenous Constitution (Toronto: University of Toronto Press, 2010) at 10.
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Terminology - Indigenous Law

The term Indigenous law is used here to refer to the legal traditions of Indigenous
peoples themselves (as opposed to the term Aboriginal law which refers to Canadian
law that applies to Indigenous peoples). Other terms for Indigenous law include
customary law, ancestral law, traditional law, and the names of specific legal traditions
(i.e. Haida law or Heiltsuk Gvilas).

GUIDE TERMINOLOGY

ABORIGINAL LAW INDIGENOUS LAW

Canadian law Indigenous
applied to eoples' own
Indigenous egal traditions
people

© 2020 LEGAL ATLAS, LLC BASED ON INFORMATION FROM WEST COAST ENVIRONMENTAL LAW
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Colonial governments worldwide have deliberately ignored and oppressed
Indigenous laws in an attempt to replace them with colonial law. In Canada, territorial
displacement, language loss, residential schools, and the banning of important
institutions of Indigenous law and governance (for example, the potlach ban) all
caused serious damage to Indigenous legal orders. Many nations and communities
are currently in the process of revitalizing their Indigenous laws in relation to aspects
of environmental governance.®* And state governments are increasingly recognizing
Indigenous laws and governance systems as a result of broader Indigenous resurgence
and self-determination movements. However, recognition of Indigenous law by the

state is still lacking in most countries, including Canada.®¥’
2.2 International Law

As a result of years of advocacy on the part of Indigenous leaders, the international
conservation community is increasingly recognizing the validity and importance of
Indigenous-led conservation. This has led to changes in conservation, human rights,
and Indigenous rights-focused international legal instruments, such as the Convention
on Biological Diversity (CBD) and the United Nations Declaration on the Rights of
Indigenous Peoples (UNDRIP). As a signatory to many of these international legal
instruments, Canada has a legal obligation to comply with these instruments.?*® The

ICE report explains the origins of the IPCA concept in international fora:

In 2003, the International Union for Conservation of Nature (IUCN) recognized
“Community Conserved Areas and Indigenous and Community Conserved Areas
and Indigenous owned and managed protected areas” at the 5th World Parks
Congress in Durban, South Africa. This concept was subsequently adopted by
CBD parties in 2004 as “Indigenous and Local Community Conserved Areas.”

Since that time CBD Parties have recognized different iterations of this concept.8%

8% See "RELAW: Revitalizing Indigenous Law for Land, Air and Water” (last visited 23 March 2020), online: West Coast Environmental Law
<www.wcel.org/our-work/relaw-revitalizing-indigenous-law-land-air-and-water>.

83

Katrina Cuskelly, “Customs and constitutions: State recognition of customary law around the world” (2011), online (pdf): IUCN
<portals.iucn.org/library/sites/library/files/documents/2011-101.pdf>.

83

See Chapter 2 for more on international legal obligations.

83

Indigenous Circle of Experts, supra note 31 at 33.
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ICCAs: Territories and Areas Conserved by Indigenous Peoples
and Local Communities

In recent years, the term ICCA has emerged internationally as a way to refer to
territories and areas conserved by Indigenous peoples and local communities.

The ICCA Consortium, an international association dedicated to supporting ICCAs
describes the term ICCA as “an abbreviation for a phenomenon that has many diverse

manifestations and names in cultures and locations around the world."”80
Though diverse, ICCAs are defined by the following three characteristics:

There is a close and deep connection between a territory or area and an
Indigenous people or local community. This relationship is generally embedded
in history, social and cultural identity, spirituality and/or people’s reliance on the

territory for their material and non-material wellbeing.

The custodian people or community makes and enforces decisions and rules (e.g.,
access and use) about the territory, area or species’ habitat through a functioning
governance institution.

The governance decisions and management efforts of the concerned people
or community contribute to the conservation of nature (ecosystems, habitats,

species, natural resources), as well as to community wellbeing.?*'

The ICCA Consortium works to support local ICCA-based initiatives, promote

appropriate international and national policies, and increase capacities.®*?

80 “Territories and Areas Conserved by Indigenous Peoples and Local Communities” (last visited 23 March 2020), online: ICCA Consortium
<www.iccaconsortium.org/index.php/discover/>.

81 Ibid.
82 For more on ICCAs, see ICCA Consortium, “Teaser — ICCAs and the ICCA Consortium — Conserving territories of life” (20 May 2019), online (video):

YouTube <www.youtube.com/watch?v=8rHs-EYT-VU>; ICCA Consortium, “ICCAs and the ICCA Consortium — Conserving territories of life — The
film” (3 June 2019), online (video): YouTube <www.youtube.com/watch?v=3Kyz0s1gExc>.
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United Nations Declaration on the Rights of Indigenous Peoples and IPCAs

UNDRIP is the most comprehensive statement of the rights of Indigenous peoples in
international law, and elaborates on existing human rights standards and fundamental
freedoms as they apply to the specific situation of Indigenous peoples.?* Under
UNDRIP, Indigenous peoples have the right to determine how their territories and
resources are used to “enable Indigenous Peoples to maintain and strengthen their
institutions, cultures and traditions, and to promote development in accordance with
their aspirations and needs.”#* Though the terms “IPAs” or “IPCAs" are not used
expressly in UNDRIP, several Articles support the right of Indigenous peoples to

establish and govern Indigenous-led conservation areas, including:

Article 29: "Indigenous peoples have the right to the conservation and protection
of the environment and the productive capacity of their lands or territories and
resources. States shall establish and implement assistance programmes for

indigenous peoples for such conservation and protection, without discrimination.”

Article 32: "Indigenous peoples have the right to determine and develop
priorities and strategies for the development or use of their lands or territories

and other resources.” [emphasis added]**®

Article 32.1: “States shall consult and cooperate in good faith with the indigenous
peoples concerned through their own representative institutions in order to obtain
their free and informed consent prior to the approval of any project affecting

their lands or territories and other resources, particularly in connection with the
development, utilization or exploitation of mineral, water or other resources.”
[emphasis added]?*

The requirement that states obtain the free, prior and informed consent (FPIC) of
Indigenous peoples has received considerable attention globally as well as here in
Canada.®” Indigenous designations can be viewed as proactive expressions and
operationalizations of FPIC by Indigenous peoples.

84

UNDRIP, supra note 81

84 Ibid.

85 Ibid.

8¢ Ibid.

87 See for e.g. “UNDRIP Implementation: Braiding International, Domestic, and Indigenous Laws: Special Report” (2017), online (pdf): Centre for
International Governance Innovation <www.cigionline.org/sites/default/files/documents/UNDRIP%20Implementation%20Special%20Report%20WEB.pdf>;

“UNDRIP Implementation: More Reflections on the Braiding of International, Domestic and Indigenous Laws: Special Report” (2018), online (pdf):
Centre for International Governance Innovation <www.cigionline.org/sites/default/files/documents/UNDRIP%2011%20Special%20Report%20lowres.pdf>.
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Both the federal and British Columbia governments have committed to fully
implementing UNDRIP, and in 2019 British Columbia passed the Declaration on the
Rights of Indigenous Peoples Act to support this commitment.54

Article 29

66 |ndigenous peoples have the right to
the conservation and protection of the
environment and the productive capacity of
their lands or territories and resources.
States shall establish and implement
assistance programmes for indigenous
peoples for such conservation and
protection, without discrimination.

Article 32

#6 Indigenous peoples have the right to
determine and develop priorities and
strategies for the development or use of
their lands or territories and other
resources.”?

© 2020 LEGAL ATLAS, LLC BASED ON INFORMATION FROM WEST COAST ENVIRONMENTAL LAW

84 Declaration on the Rights of Indigenous Peoples Act, supra note 82. See “Prime Minister announces Working Group of Ministers on the Review of
Laws and Policies Related to Indigenous Peoples” (22 February 2017), online: Prime Minister of Canada
<pm.gc.ca/en/news/news-releases/2017/02/22/prime-minister-announces-working-group-ministers-review-laws-and>; “B.C. Declaration on the
Rights of Indigenous Peoples Act” (last visited 23 March 2020), online: Government of British Columbia
<www2.gov.bc.ca/gov/content/governments/indigenous-people/new-relationship/united-nations-declaration-on-the-rights-of-indigenous-peoples>.
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2.3 Canadian Constitutional Law and IPCAs

As noted in Chapter 1, Jurisdiction, section 35 of Canada’s Constitution recognizes
and affirms Indigenous peoples’ pre-existing “Aboriginal and treaty rights”, including
Aboriginal title, and these rights give rise to constitutional obligations on Crown

governments.?¥?

In Tsilhgot’in Nation v. British Columbia, the Supreme Court of Canada affirmed that:

Aboriginal title confers on the group that holds it the exclusive right to decide how
the land is used and the right to benefit from those uses [emphasis added].5...

Aboriginal title confers ownership rights similar to those associated with fee
simple, including: the right to decide how the land will be used; the right of
enjoyment and occupancy of the land; the right to possess the land; the right to
the economic benefits of the land; and the right to pro-actively use and manage
the land [emphasis added].®!

In other words, the Court recognized that Aboriginal title includes jurisdiction and
governance rights in the title area. Therefore, an Indigenous nation may establish an
Indigenous Protected and Conserved Area (IPCA) within its territories as part of the
jurisdictional and governance aspects of its asserted Aboriginal title. Since Aboriginal
title is protected by the Constitution, the Crown may be required to appropriately
recognize IPCAs as an expression of Aboriginal title. IPCAs can also be a way for
Indigenous nations to proactively uphold their other constitutionally-protected
Aboriginal and treaty rights (for example, rights to hunt, fish or trap). For example, in
Haida Nation v Canada (Fisheries and Ocean), the Federal Court found that Fisheries
and Oceans Canada has a heightened duty to accommodate the Haida Nation in part

because of the Gwaii Haanas Heritage Site.??

It is important to note that the Indigenous decision-making authority inherent in
Aboriginal title does not depend on a court declaration or Crown acceptance in order
to be recognized and protected under the Constitution. Rather: “[a]ll that a court
declaration or Crown acceptance does is to identify the exact nature and extent of
the title or other rights.”#>* Failure on the part of the Crown to recognize and respect
Indigenous governance and management authority in its decision-making processes

87 Tsilhgot'in, supra note 75 at paras 12-14

80 |bid at para 88.

81 |bid at para 73.

852 Haida Nation v Canada (Fisheries and Oceans), 2015 FC 290 [Haida Nation v Canada (Fisheries and Oceans)].

83 Saik’uz First Nation and Stellat’en First Nation v Rio Tinto Alcan Inc, 2015 BCCA 154 at para 61.
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exposes the resulting Crown decisions to legal risk and uncertainty, including quashing

of approvals following judicial review or title and rights litigation.%*
2.4 Canadian Legislation and IPCAs

Indigenous nations can establish IPCAs under their own jurisdiction and authority.
However, at present, there is no clear legal mechanism or policy guidance for Crown
governments to appropriately recognize IPCAs or share decision-making authority in a
manner that upholds inherent Indigenous governance. There is no explicit legislative
recognition for IPCAs, whether terrestrial or marine, in any federal, provincial or
territorial protected area legislation in Canada.®* However, some jurisdictions have
created designations to better protect areas important to Indigenous nations and
better support Indigenous governance.®** Some Indigenous nations have entered into
agreements with the Crown and utilized these Crown designations to ensure their
IPCAs remain protected. For example, in Haida Gwaii, the Haida Nation has exercised
its legal orders and made a decision to engage in collaborative decision-making and

negotiated amendments to legislation to engage in collaborative management.
Federal Legislation

As discussed in depth in Chapter 3 on Federal Law, the federal government has a
central role in MPA management based on its international commitments and its
proprietary and legislative powers. The federal government has enacted a number
of statutes that permit the designation of marine protected spaces. It is beyond

the scope of this Guide to discuss how each of the statutes addresses Indigenous
peoples’ decision-making authority related to the designation and management of
MPAs. However, to be brief, federal MPA laws contain no requirements related to
IPCAs, Indigenous co-governance, or the recognition of Indigenous law, jurisdiction,
or authority. Though co-governance arrangements can be established through
agreements (e.g., the Memorandum of Understanding between the Government of
Canada and the Council of Haida Nation for SGaan Kinghlas-Bowie Seamount and
the Gwaii Haanas Agreement), these arrangements are not required by or explicitly
supported by legislation.®’

84 See e.g. Gitxaala Nation v Canada, 2016 FCA 187.

85 The Government of Northwest Territories, however, is currently reviewing its protected area legislation and considering legislative recognition of
IPCAs. See “Protected Areas Legislation” (last visited 23 March 2020), online: Government of Northwest Territories
<www.enr.gov.nt.ca/en/protected-areas-legislation>.

85

See Chapter 4, Provincial Law, Section 1.3 on Conservancies for a BC example.

87 Memorandum of Understanding (MOU) between the Government of Canada and the Haida Nation for the SGaan Kinghlas-Bowie Seamount
Protected Area (April 2007), [Canada-Haida Nation MOU on SK-B MPA], online:
http://www.pac.dfo-mpo.gc.ca/oceans/protection/mpa-zpm/bowie/docs/Bowie%20MOU_Apr18_07_signed_version.pdf; Gwaii Haanas Agreement
between the Government of Canada and the Council of the Haida Nation (July 1993), online:
http://www.haidanation.ca/wp-content/uploads/2017/03/GwaiiHaanasAgreement.pdf.
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Provincial Legislation

Subject to areas of specific federal jurisdiction (such as fisheries, shipping and
navigation), and to Indigenous jurisdiction, the province has jurisdiction in certain
marine areas through its constitutional authority to manage public lands.®® The
province has the jurisdiction to create and manage MPAs under its provincial protected
areas legislation. A major act used in BC is the Park Act which authorizes the creation

of provincial parks and conservancies.

CASE STUDY: Collaborative Management Agreements for
Provincial Conservancies

As noted in Chapter 4, Provincial Law, a new provincial protected area designation
called the “conservancy” was established following government-to-government
negotiations related to the Great Bear Rainforest Agreement in 2005 and 2006.8%°
Indigenous nations requested a legal designation that would give priority to protection
and maintenance of Indigenous uses and also enable a range of low-impact economic
activities that would contribute to the human well-being goals of the Indigenous
nations. By mutual agreement, the British Columbia Park Act was amended to include
the conservancy, which was the first type of protected area in BC to identify protection

of Indigenous rights and uses as a primary purpose.

A majority of Indigenous nations with territories in the Great Bear Rainforest also entered
into protected area collaborative management agreements (CMAs) with BC. The CMAs
establish a shared governance arrangement in which Indigenous nations and BC Parks
collaborate to prepare and approve protected area management plans, identify and
allocate an equitable share of economic opportunities to the Indigenous nations, and

review and approve applications by third parties for protected area use permits.

Under the CMAs, senior representatives from the relevant Indigenous nation and
from BC Parks are bound to make all reasonable efforts to achieve consensus in their
work preparing conservancy management plans and reviewing conservancy permit

applications from third parties. Recommendations are forwarded to both Indigenous

and provincial decision makers. If consensus cannot be achieved, dispute resolution

procedures are followed.

88 See Chapter 1, Section 3.4, Provincial Jurisdiction.

87 See Chapter 4, Section 1.3, Conservancies, for more information on the designation.
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The establishment of conservancies and the development of the CMAs was precedent-
setting, but implementation has been challenging. Technical capacity to undertake
required planning, implementation and monitoring activities for 120 newly established
conservancies totalling 1.5 million hectares has been noted as a constant challenge.
Many of the management plans for these areas have yet to be completed. Some issues,
such as the continuation of guided commercial hunting and fishing, remain unresolved.

Nonetheless, the conservancies and CMAs have created an arrangement through
which the nations and BC are exploring how to implement shared governance. Some
nations are using the new arrangements to advance local economic activity while

ensuring the long-term environmental integrity of their territory and the exercise of

their Aboriginal rights and title. Many nations are actively involved in the permitting

process for conservancies within their territories.

lll. INDIGENOUS DESIGNATIONS

The following section highlights some examples of Indigenous-led protected areas

in Canada. Modern Indigenous-led designations can be seen as new expressions of
ancestral responsibilities to take care of the land, water, and other beings. It is not an
exhaustive list — many more areas have been or are in the process of being designated.
The term Tribal Parks has emerged as a common name for a wide range of Indigenous-
led protected areas in BC. Indigenous nations may also use more culturally specific and
appropriate names for protected areas within their territories.

In the past thirty years, Indigenous nations have been declaring their own protected areas to
care for special areas in the face of development. Several examples are described below.

3.1 Tribal Parks

Tribal Parks have emerged as a way for Indigenous nations to protect areas in their territory
from development while maintaining sovereignty and upholding their unique territorial

rights. In British Columbia, three Indigenous nations have established Tribal Parks:

* Tla-o-qui-aht Tribal Parks (comprised of four distinct Tribal Parks) — The Tla-o-qui-
aht First Nation declared the first Tribal Park on what is referred to as Meares Island
in 1984 to protect the area from clear-cut logging.?® The Nation has since declared
several more Tribal Parks within the territory.

80 Eli Enns, “Tla-o-qui-aht Tribal Parks: A Different Conception of Humanity” (Fall 2014) 15:2 Living in the Anthropocene: Smithsonian Institution 14,
online: <content.yudu.com/web/1q1ji/0A1r2jl/nmai-summerfall-2014/html/index.html|?page=16>.
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e K'ih tsaa?dze Tribal Park, declared by the Doig River First Nation, to protect the

remainder of their territory from oil and gas development '

* Dasiqox Tribal Park in Tsilhgot'in territory, initiated by the Xeni Gwet'in and Yunesit'in
governments.®? The park is known as Nexwagwez?an, which means “it is there for us."2

Neither federal nor provincial Crown governments explicitly recognize Tribal Parks
through legislation or publicly available policies. In the absence of legislative and
policy support, Indigenous nations have used a combination of other tools, including
seeking relief from the court, negotiation with companies, direct action, achieving
protection through Crown protected areas,®* and the fear of broader Aboriginal
rights and title challenges, to work towards their goals. For example, the Tla-o-qui-aht
First Nation has successfully stopped clear-cut logging in the Tribal Park on Meares
Island through a combination of a court-granted injunction, direct action, and a global
campaign to support their goals.?* The Doig River First Nation negotiated deferrals
with some of the forestry companies operating within the K'ih tsaa?dze Tribal Park.

However, oil and gas licences continue to operate within the Tribal Park.®¢
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Emma Gilchrist, “'It's the last Place We Have for Our People’: Doig River’s Last Stand Amidst Fracking Boom” (14 April 2016), online: The Narwhal
<thenarwhal.ca/it-s-last-place-we-have-our-people-doig-river-s-last-stand-amidst-fracking-boom/>.

86,

“Tribal Parks and Indigenous Protected and Conserved Areas: Lessons Learned from B.C. Examples” (August 2018), online (pdf): David Suzuki
Foundation <davidsuzuki.org/wp-content/uploads/2018/08/tribal-parks-indigenous-protected-conserved-areas-lessons-b-c-examples.pdf>.

83 “Nexwagwez?an: Community Vision and Management Goals for Dasiqox Tribal Park Summary” (April 2018), online: Dasiqox Tribal Park
<http://dasiqox.org/wp-content/uploads/2018/04/DTP_VisionSummary-April-2018-web.pdf>

84 In 1980, the Haida Nation designated the Duu Guusd Tribal Park. That designation protected the area until it was also recognized by BC as a
conservancy. “Duu Guusd Heritage Site/Conservancy” (accessed August 2020), online: BC Parks, <http://bcparks.ca/explore/cnsrvncy/duu_guusd/>.

86

Indigenous Circle of Experts, supra note 31 at 88-89.

86

Tribal Parks and Indigenous Protected and Conserved Areas: Lessons Learned from B.C. Examples, supra note 862 at 32.
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Indigenous nations differ in their approaches around seeking Crown recognition for
their Tribal Parks. Some nations actively seek out Crown recognition in pursuit of co-

management models while others opt not to seek provincial protected area designations.
3.2 Haida Gwaii — Heritage Sites and Protected Areas

Beginning in 1980, the Haida Nation declared 14 Haida protected areas including a
Haida Heritage Site,®’ which was later recognized under Canadian law and expanded
into the Gwaii Haanas National Park reserve and National Marine Conservation Area
Reserve. Building upon this exercise of Haida governance and laws, the Haida Nation
later established innovative arrangements with Crown governments to co-govern
protected areas in their territory using both Haida and Crown law. The ICE report
explains these unique terrestrial arrangements:

‘Protected areas’ is the term agreed to by the Council of Haida Nation (CHN) and
the province of British Columbia for 18 protected sites. The areas consist of seven
older parks and ecological reserves (established prior to modern agreements and
with little Indigenous involvement or consultation) and 11 newer sites (established
through government-to-government agreements). The Haida Nation recognize
the 18 sites as “Haida Heritage Sites” and manage them by way of Haida
Stewardship Law. The province recognizes the sites as parks (two sites), ecological

reserves (five sites) or conservancies (11 sites) as defined by the Park Act.®¢®

The Gwaii Haanas National Park Reserve, National Marine Conservation Area Reserve,
and Haida Heritage Site, addressed as a case study below, began as a terrestrial site
under Canadian law and was expanded to include a marine component. The new
Gwaii Haanas Gina "Waadluxan KilGulGa (Talking about Everything) Land-Sea-People
plan is unique in acknowledging the interconnectedness of terrestrial and marine
environments and the need to manage them all together.2’ The Haida Nation has
recognized the interconnectedness of Gwaii Haanas from the beginning by designating
both marine and terrestrial areas in the Haida Heritage Site. Another marine example
is the SGaan Kinghlas-Bowie Seamount Marine Protected Area, which is addressed in
more detail as a case study in Chapter 3, Federal Law, section 2.1. It is an example of

how Oceans Act MPAs can be co-governed by Indigenous and Crown governments.

87 The Haida designated the first as a Tribal Park, and later collectively referred to the 14 areas as “Haida Protected Areas” before landing on “Haida
Heritage Sites”. See Haida Nation v Canada (Fisheries and Oceans), supra note 852 and its related submissions. See also “Gwaii Haanas National
Park Reserve, National Marine Conservation Area Reserve, and Haida Heritage Site” (last modified 9 May 2019), online: Parks Canada
<www.pc.gc.ca/en/pn-np/bc/gwaiihaanas/info/histoire-history> [Parks Canada, “Gwaii Haanas"].

&8 Indigenous Circle of Experts, supra note 31 at 35. As described above, the first area that the Haida Nation protected was through a designation as a
Tribal Park (Duu Guusd Tribal Park).

87 “Gwaii Haanas Gina ‘Waadluxan KilGulGa (Talking about Everything) Land-Sea-People plan” last modified 17 September 2019), online: Parks Canada
<https://www.pc.gc.ca/en/pn-np/bc/gwaiihaanas/info/consultations>
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Haida Gwaii

CASE STUDY: Gwaii Haanas National Park Reserve, National
Marine Conservation Area Reserve, and Haida Heritage Site

The Gwaii Haanas National Park Reserve, National Marine Conservation Area
Reserve, and Haida Heritage Site encompass the southern portion of the Haida Gwaii
archipelago. The archipelago of 350 islands sits 100 kilometres off the north Pacific
coast of mainland British Columbia.

The Gwaii Haanas area (both land and marine) was first designated as a Haida Heritage

Site by the Haida Nation in 1985. Soon after, under Canadian law, the land was

transferred from the province to the federal government through the South Moresby
Memorandum of Understanding (1987) and the South Moresby Agreement (1988),
which committed Canada to creating a National Park and a National Marine Park. In

1993, the Gwaii Haanas Agreement was signed by the Haida Nation and Canada,
committing both parties to manage the terrestrial area of Gwaii Haanas cooperatively

through the Archipelago Management Board (AMB).
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In 2010, the Gwaii Haanas marine area was established as a National Marine Conservation
Area Reserve under the Canada National Marine Conservation Act (CNMCA Act) and the
Gwaii Haanas Marine Agreement was signed, committing the Haida Nation and Canada to

cooperative management of the marine area through the AMB.

These two key agreements established the shared governance of Gwaii Haanas
through creation of the AMB, which has three representatives each from the Council

of the Haida Nation and from the Government of Canada (two from Parks Canada,

and one from Fisheries and Oceans Canada).t’® The AMB has authority for planning,
operations and management of the Gwaii Haanas National Park Reserve, National
Marine Conservation Area Reserve, and Haida Heritage Site. The AMB uses consensus-
based decision-making through recommendations by members to their respective

AMB representatives (Council of the Haida Nation and Government of Canada).

The shared governance structure of Gwaii Haanas is unique in its recognition of

divergent viewpoints of the Haida Nation and the Government of Canada with respect

to the sovereignty, title and ownership to the Gwaii Haanas area, and use of both the
Canadian and Haida constitutions to provide equal decision-making authority to both
parties of the AMB. The Gwaii Haanas marine component is also unique in that its
planning process built on existing terrestrial protected area agreements.

However, challenges remain for this model of shared governance, such as the
interpretation of the role of the AMB in fisheries management decisions.®”" For
example, the decision of the Gwaii Haanas AMB was undermined in 2013 and 2014,
when the Canadian Minister of Fisheries decided to open commercial herring fisheries
in Gwaii Haanas against the AMB recommendation to keep the fishery closed. At the
root of the ensuing dispute was a fundamental difference between the Haida Nation
and Canada in the interpretation of the AMB role in fisheries management, as defined

by the Gwaii Haanas Agreements.%’?

870 A Fisheries and Oceans Canada representative was added to the AMB through the Gwaii Haanas Marine Agreement. See Parks Canada, “Gwaii
Haanas", supra note 867.

81 The Parties have reached an understanding regarding this role, which has not been tested since the 2015 Federal Court decision. See Haida Nation v
Canada (Fisheries and Oceans), supra note 852.

2 Russ Jones et al, “Strategies for assertion of conservation and local management rights: A Haida Gwaii herring story” (2017) 80 Marine Policy 154.
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The National Marine Conservation Areas Act calls for designation of zones within
NMCAs, one of which must be a “full protection” zone, which excludes commercial
and recreational fishing and harvesting (traditional fisheries are allowed throughout
NMCAEs). An interim management and zoning plan for Gwaii Haanas, which protected
3% of the Gwaii Haanas marine area in “full protection” zones, was completed in 2010.
The ABM decided to develop an integrated management plan for Gwaii Haanas, and

the Gwaii Haanas Gina ‘Waadluxan KilGuhlGa Land-Sea-People Management Plan was

finalized in November 2018. This management plan replaced the existing terrestrial

and marine management plans and integrates management of the land and sea
through newly developed goals, objectives and targets, complemented by a zoning
plan that includes over 40% of the marine area in full protection. Haida law, language
and design elements are incorporated throughout the new plan.

IV. OTHER EXAMPLES OF INDIGENOUS STEWARDSHIP
4.1 Indigenous Guardian Programs — Monitoring and Enforcement

Many Indigenous nations continue to uphold their governance responsibilities and
their long tradition of stewardship through the creation of Guardian programs.
Guardians are often referred to as the ‘eyes and ears’ of the land and sea. Guardians
are hired by their nations to act as protectors, stewards, and guardians of the lands
and waters they and their ancestors have inhabited for millennia. Guardian programs
can be found all along the Central and North Coast of British Columbia, as well as

elsewhere in Canada, both on land and on water.

Guardians play many roles in fulfilling their nation’s responsibilities to the land and
water. Guardians are involved in a wide range of work, from gathering knowledge
about the state of ecosystems, to enforcing the prohibitions and restrictions

declared under Indigenous law, to seeking further support from the Canadian state.
Monitoring the health of plant, fish, and wildlife populations, and marine and terrestrial
environments, is a key role of Guardians. Both Indigenous and non-Indigenous
decision-makers increasingly rely upon the knowledge gathered by Guardians to make
responsible decisions about the environment.

Whether pursuing knowledge, enforcing laws, developing partnerships, or all three
simultaneously, Guardians are becoming an increasingly common sight. Guardians
act under the lawful authority of Indigenous legal traditions. Although this authority is
currently not well recognized by Canadian law, it is legitimate and time-honoured.
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Most Guardian programs are not currently empowered under Canadian law to use
force or exercise other powers routinely granted to Canadian law enforcement officers.
Enforcing Indigenous law requires more creative solutions. Indigenous nations have
utilized a variety of strategies to enforce their law in this area, including injunctions,

blockades, and informational campaigns.

Recently, the Standing Committee on Environment and Sustainable Development
recommended that the federal government “establish a national program of
Indigenous guardians, who are community-based land and water stewards managing
lands and waters using cultural traditions and modern conservation tools.”®”3 In 2017,
the Indigenous Leadership Initiative received $25 million in funding from the federal
government to begin work on a national network of Indigenous Guardians programs.®’4

Support for establishing new Indigenous Guardian programs continues to grow.8”

HLINS AAOTT VIDYO3D

Coastal Guardian Watchmen

3 House of Commons, supra note 817 at 58.

874 "RELEASE: National Indigenous Guardians Network Receives Funding In Federal Budget” (22 March 2017), online: Indigenous Leadership Initiative
<www.ilinationhood.ca/2017/03/22/release-federal-budget-indigenous-guardians/>.

87

Chantelle Bellrichard, “First Nations guardians gathering aims to grow movement and lobby for sustained funding” (13 March 2019), online:
CBCNews <www.cbc.ca/news/indigenous/first-nations-guardians-gathering-vancouver-1.5054981>. For more information on Guardian Watchmen
programs, see: “Guardian Watchmen: Upholding Indigenous Laws to Protect Land and Sea” (March 2018), online (pdf): West Coast Environmental
Law <www.wcel.org/sites/default/files/publications/gw_laws_to_protect_land_and_sea_final.pdf>; “The Indigenous Guardians Toolkit" (last visited 23
March 2020), online: Indigenous Guardians Toolkit <www.indigenousguardianstoolkit.ca/>; Valérie Courtois, “National Guardians Gathering
Celebrates Indigenous-led Conservation” (8 March 2019), online: Indigenous Leadership Initiative <www.ilinationhood.ca/2019/03/08/national-
guardians-gathering-celebrates-indigenous-led-conservation/?fbclid=lwAR2gnU0rCtQZWT2g5l-ePz6 1ThSb_gmWPfcaaWbUEdgkHIMItDfgh3hX2bHE>.
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4.2 Indigenous Stewardship Laws

Indigenous nations are revitalizing, articulating, and applying their laws to govern
coastal and marine spaces. Some of these articulations of Indigenous laws are focused

on specific areas while others are focused on particular species or beings.

In 2014, four First Nations — the Heiltsuk, Kitasoo/Xai'xais, Nuxalk, and Wuikinuwv
Nations — from the British Columbia Central Coast region declared a network of
Dungeness crab closure areas to combat declines in stocks and to better meet
conservation and community needs. DFO, however, initially refused to recognize
them. The nations communicated the closures directly, and asked for compliance from
commercial and recreational fishers, and conducted their own patrols.8’¢ Through these
means, the nations were able to secure high voluntary compliance with the closures.
Eventually, partial closures for approximately half of the areas were recognized by
DFO. A scientific study of the closures showed that both the body size and numbers of
Dungeness crab increased at the closed sites.?”

Indigenous laws and guidance from hereditary chiefs are also foundational to the
2018 Kitasoo/Xai'xais Management Plan for Pacific Herring, which cites stories and
principles from the nation’s Indigenous law archives.t’¢ Other examples of Indigenous
stewardship laws include the Heiltsuk Tribal Council’s Daduqvia gntxv Gvildsax: To
look at our traditional laws adjudication decision on the Nathan E. Stewart spill, the
Yinka Dene ‘Uza’hné Surface Water Quality Standards, and Tsleil-Waututh Nation's
Assessment of the Trans Mountain Pipeline and Tanker Expansion Proposal.®’?

¢ In 2014, the Haida Nation negotiated a voluntary closure of the herring fishery in Haida Gwaii with fishermen and fisheries unions. In 2016, when
fishermen would not agree to a similar closure, the Haida Nation successfully enjoined the fishery. In arriving at its decision, the Federal Court relied
upon the joint commitments to the highest standards of management. See Haida Nation v Canada (Fisheries and Oceans), supra note 852 note 852
at paras 53-55.

87

Frid, Alejandro et al. “Rapid recovery of Dungeness crab within spatial fishery closures declared under indigenous law in British Columbia” (2016) 6
Global Ecology and Conservation: 48-57.

87

"Kitasoo/Xai'xais Management Plan for Pacific Herring” (January 2018), online (pdf): Klemtu
<klemtu.com/app/uploads/2016/05/Herring-Mgmt-Plan-Feb17-16-final.pdf>.

87

Heiltsuk Tribal Council, Dadugvia gntxv Gvildsax: To look at our traditional laws: Decision of the Heiltsuk (Haitzaqv) Daduqvid Committee

Regarding the October 13, 2016 Nathan E. Stewart Spill (May 2018), online:
<http://www.heiltsuknation.ca/wp-content/uploads/2018/10/Heiltsuk_Adjudication_Report.pdf>; Yinka Dene ‘Uza’hné Guide to Surface Water
Quality Standards (18 March 2016), online: http://www.nadleh.ca/files/3914/8849/8693/Our_Water_Laws.pdf; Tsleil-Waututh Nation, Assessment of
the Trans Mountain Pipeline and Tanker Expansion Proposal (November 2016), online: <https://twnsacredtrust.ca/assessment-report-download/>.
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Legal Personhood - Te Urewera Act in New Zealand

In New Zealand, a novel legal concept for imagining protected areas has emerged in the
past decade. In 2014, Te Urewera — a National Park since 1954 — was granted its own legal
personhood with the passing of the Te Urewera Act.®*° The Te Urewera Act enshrines the
ancestral relationship between the Tihoe iwi and Te Urewera and uses te reo Maori
(the Maori language) to accurately represent the Maori legal system and worldview.
As Maori legal scholar Jacinta Ruru notes: “Te Urewera Act is undoubtedly legally

revolutionary here in Aotearoa New Zealand and on a world scale.”#'

In addition to recognizing novel concepts in legal personhood, the Te Urewera Act
offers lessons in co-governance that can be applied to MPAs here in Canada. Decisions
about management are made by the Te Urewera Board, which acts “on behalf of, and
in the name of, Te Urewera. "8 While the Board began with equal Tihoe and Crown
membership, the ratio of Tthoe members will increase over time, and the Board is
directed to reflect Maori values and law.?®* With the passing of the Te Urewera Act,
New Zealand officially recognized Maori laws and governance systems. As articulated
by the Honourable Dr. Nick Smith (Minister of Conservation):

It has been a real journey for New Zealand, iwi, and Parliament to get used to the
idea that Maori are perfectly capable of conserving New Zealand treasures at least
as well as Pakeha and departments of State...%8

The Te Urewera Act is also notable for how it deals with underlying disputes to title of
protected areas. Underlying title to Te Urewera was claimed by the Tihoe and by the
New Zealand government.?® By granting the area legal personhood, Te Urewera now,

in effect, owns itself, thereby neutralizing title disputes.

80 The bi-cultural nature of the Te Urewera Board is reflected in the inspiring language in the Background to the Act. See Te Urewera Act 2014, 2014 No
51 (New Zealand), s 3 [Te Urewera).

81 Jacinta Ruru, “Tahoe-Crown settlement — Te Urewera Act 2014" (October 2014), online: Maori Law Review
<maorilawreview.co.nz/2014/10/tuhoe-crown-settlement-te-urewera-act-2014/>.

82 Te Urewera, supra note 880, s 17(a).
83 Ruru, supra note 881.
84 Ibid.

5 Ibid.
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Cates Park/Whey-ah-Wichen
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4.3 Other Co-Governance Arrangements to Protect Marine Spaces led by
Indigenous Governments

First Nations in BC have entered into unique co-governance arrangements with
other levels of government, particularly local governments and the Province, in order
to better manage and protect marine areas. These agreements typically apply to a
particular area within the nation’s territory, and can address threats from shipping,
fishing, docks and wharves, and other activities. Although these agreements are not
always legally binding, they set guidelines for decision-making. A few examples are
discussed below. It is beyond the scope of the Guide to discuss all these types of
arrangements throughout the province.

The Tsleil-Waututh Nation (TWN) has interjurisdictional arrangements with the

provincial government and with a local government for coastal and marine parks:

e Cates Park/Whey-ah-Wichen. In 2001, TWN and the District of North Vancouver
(the District) established the Cates Park/Whey-ah-Wichen Protocol/Cultural
Agreement, for the District’s largest seaside park. In 2006, the District and TWN
released the “Park Master Plan and Cultural Resources Interpretation Management
Plan” a more in-depth, concrete and precise plan that builds on the Agreement.
The Plan endorses co-governance, and upholds TWN authority and autonomy.
However, neither the Plan nor the Agreement are legally binding documents.

¢ Say Nuth Khaw Yum / Indian Arm Provincial Park. In 1995, BC designated
“Indian Arm Provincial Park” in the upper half of the Indian Arm without TWN'’s
knowledge, and with no formal consultation process. TWN commenced litigation
to challenge the creation of the Park. The Nation and the Province resolved the
dispute and signed a Park Management Agreement in 1998, which established a
Park Management Board with equal representation from TWN and the Province,
and renamed the park as “Say Nuth Khaw Yum / Indian Arm Provincial Park.” The
Board completed a Park Management Plan in 2010 with the marine management
objective to “maintain the natural diversity, distribution and population of marine
life and habitats in Indian Arm.” The Board recommends marine area designations
in the Plan and forwards them for consideration to Fisheries and Oceans Canada
(DFO), Transport Canada, Royal Canadian Mounted Police (RCMP) and the Port
Metro Vancouver. The Plan proposed banning all commercial fishing in one area for
conservation purposes. The Plan’s marine strategies also include the extension of

Rockfish Conservation Areas and proposals to create two no-wake areas.
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CHAPTER 6 - LOCAL GOVERNMENT

I. INTRODUCTION

Local governments are key players in marine and coastal protection in BC in regions
where there is settlement and development along the coast. Many of these areas have
estuaries, wetlands, and other types of sensitive shorelines that have been damaged
and are under continued pressure from industrial, urban and agricultural development
and related flood management activities during the colonial period. In a changing
climate, the valuable habitat that remains is increasingly vulnerable because of rising sea
levels and more severe storm events, as well as decisions around flood management
infrastructure. Protected and restored coastal ecosystems provide multiple benefits to

coastal communities, such as flood protection, tourism and recreation.

While the federal and provincial governments have more comprehensive powers

to regulate coastal and marine areas, local governments ground coastal and ocean
protection measures in their authority over land use, as well as their ability to regulate
development along the shoreline. In many cases, local government boundaries extend
seaward of the natural boundary several hundred metres, and local governments can
also exercise zoning powers over the surface of the water in this area and the foreshore
to the extent they do not interfere with provincial and federal jurisdiction.

A further consideration about how local governments operate in coastal areas is that,
most, if not all, lands and waters regulated by local governments lie on the territories
of Indigenous nations. Local governments may have protocol agreements with
Indigenous nations that provide a framework for relationships, as well as agreements
about specific matters. Although BC local governments have only delegated authority

8¢ growing

from the provincial government, and are not Crown representatives,
numbers of BC local governments have made specific commitments to reconciliation
with Indigenous nations and communities, and this has been reflected in some places
in new collaborative approaches to flood management, dock regulation, and other
aspects of local land and community management. Coastal lands are also frequently
the location of Indigenous archaeological and cultural sites. These sites have some
protection under provincial legislation, but are also subject to Title and Rights and
inherent Indigenous jurisdiction.®®” From a local government perspective, a thoughtful
and proactive approach to supporting protection informed by meaningful and

respectful relations with local Indigenous nations is desirable.

8¢ Neskonlith Indian Band v Salmon Arm (City), 2012 BCCA 379.

87 The Heritage Conservation Act, supra note 797, deals specifically with archaeological sites, as do federal and provincial environmental assessment
processes.
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LOCAL
JURISDICTION

Local
Governments

Local Government Act
Islands Trust Act

Islands Trust Council /
Conservancy

Islands Trust Act

Regional District in
consultation with
municipalities

Local Government Act

Covenant
Holders

Land Title Act

LEGAL TOOLS
FOR COASTAL AND MARINE PROTECTION

Official Community Plans (OCP)

Policy framework for local government decision-making
regarding land use and development.

Zoning

Bylaws that regulate land use, including density, siting,
location, and the size and dimensions of permitted uses.

Development Permit Areas (DPA)

Areas of land designated in a local government's OCP that
require the property owner to obtain a special permit before
subdividing or constructing a building on the land. DPAs may
be designated for purposes including environmental
protection, revitalization, and to protect against climate
change.

Islands Trust Natural Area Protection Tax

Exemption (NAPTEP)

A tax incentive program that provides landowners with an
annual 65% exemption on property taxes for the portion of
their property protected by a NAPTEP covenant.

Regional Growth Strategy (RGS)

A strategic plan that directs long-term planning within a
regional district. These strategies are intended to promote the
social, economic and environmental health of human
settlements, and the efficient use of public services, land and
resources.

Conservation Covenants

A voluntary legal agreement between a landowner and a
conservation organization where the landowner promises to
protect the land in certain ways.

© 2020 LEGAL ATLAS, LLC BASED ON RESEARCH CONDUCTED BY WEST COAST ENVIRONMENTAL LAW
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Local government legal tools directly related to coastal and marine protection
include zoning to regulate the use of land and water, and the density of occupation;
establishing development permit areas; and long term community planning and
policies. In the Gulf Islands, the Islands Trust Act gives local trust committees the land
use planning and regulation powers of local governments, together with a specific
mandate to protect the environment of the islands for all British Columbians.®® Local
governments can use these powers to establish parks or conservation zones, and to
regulate land use in a way that reduces the impacts of coastal development on the
coastal and marine environment, for example by protecting marine riparian vegetation
and restricting structures that harden the shoreline. They may also support the
rehabilitation of previously damaged coastal habitat.

While local government law and policy tools have some limitations in providing

spatial protection for coastal areas, a carefully designed set of reinforcing local laws
and policies can make a significant contribution, particularly if aligned with provincial,
federal and Indigenous approaches. The many layers of overlapping jurisdiction within
the marine realm calls for deeper intergovernmental work and collaboration, some
models of which are highlighted in Chapter 7, Interjurisdictional Legal Coordination. At
present, where the provincial government has not actively exercised its jurisdiction to
protect foreshore habitat, local governments can take some steps to minimize impacts
of development on foreshore lands within their boundaries. Local governments are
also often consulted by federal and provincial agencies in permitting and approval
processes related to coastal development and activities, to obtain information about
local zoning and policies in areas of overlapping jurisdiction, which extends local

government influence on a practical level.

Opportunities for community members and organizations to advocate for local
government action and support for coastal protection range from direct advocacy
with local elected officials to involvement in local government processes, such as
public hearings and community engagement processes. As well, it can be helpful
for community members to engage with local government staff, who often have key
responsibilities and local knowledge, and contacts with other government agencies,
and may be able to help support conservation objectives. From a local government
perspective, there can be benefits in working with environmental and other community
organizations that have mandates and other funding sources for activities such

as environmental protection, rehabilitation, mapping, monitoring and community
engagement.

88 |slands Trust Act, supra note 118, , ss 3, 4.
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Il. LOCAL GOVERNMENT LAW AND POLICY TOOLS

Local governments in BC exercise authority delegated from the provincial
government.®®” They are municipalities and regional districts established under

the Local Government Act through “letters patent”, a regulation that defines the
geographic boundaries where they exercise their regulatory powers.#° In this Guide,
the term “local government” also refers to the local trust committees established for
trust areas under the Islands Trust Act,%”' which incorporates many of the provisions
of the Local Government Act. In the case of local governments along the coast,
boundaries typically extend out over marine waters for several hundred metres.t?

With respect to local government jurisdiction, the natural boundary (the ordinary high
water mark) is significant. Above the natural boundary/high water mark, land is often
privately owned and primarily subject to local government regulation, or is sometimes
even public land owned by local governments, such as parks. On the coast, below the
high water mark, the foreshore, the land between the high and low water marks, is
usually provincial Crown land, except in the case of federal or reserve lands.t” Local
government regulation still applies to anyone who obtains tenure from the Province to
use the Crown land for a fixed term, but it is the Province that sets the policies about
what kinds of tenure it will grant.2?* If a local government wanted to undertake any
ecological restoration work on the foreshore, for example, it would need to obtain
permission from the Province, otherwise it could be charged with an offence under the
Land Act.®? Federal jurisdiction over fisheries, and protection for fish habitat would
likely also mean that federal authorization would be required under the Fisheries Act.8%

8

This delegation is usually considered to be based on the powers assigned to the Province under the Constitution Act, 1867, supra note 94. See e.g.
Municipal Institutions in the Province (s 92(8)); Property and Civil Rights in the Province (s 92(13)); and Generally all Matters of a merely local or
private Nature in the Province (s 92(16).

80 For regional districts, most of this authority is found in the Local Government Act, supra note 118. For municipalities, the Community Charter is also
relevant. See Community Charter, supra note 118.

8

Islands Trust Act, supra note 118.

82 For example, the boundaries extend 180 metres and 300 metres past the municipalities of Bowen Island and Tofino, respectively. See Letters Patent,
Bowen Island, 2 September 1999; Letters Patent, Tofino, OIC 1983/1655.

8

Provincial ownership of coastal lands, i.e. the foreshore, the land between the high water and low water marks, reflects the general rule that the low
water mark is the seaward extent of provincial territory in marine waters. However, as noted in Chapter |, section 3.4 “Provincial Jurisdiction,” marine
waters and land beneath the waters in the Salish Sea belong to the Province, and the Province has claimed that the seabed and waters of Queen
Charlotte Sound, Hecate Strait, and Dixon Entrance are also owned by the Province. Also relevant for local government jurisdiction is the common
law principle that waters situated inter fauces terrae (“in the jaws of the land”), such as bays, inlets and estuaries also belong to the Province.
Although there are privately owned “water lots” in BC, it is no longer provincial policy to grant these. With regards to federal jurisdiction in coastal
areas, in addition to designated federal port lands, which are not subject to municipal regulation regarding land use, there are also “small craft
harbours” that are owned and operated by Fisheries and Oceans Canada, or in some cases by third party community organizations. See: “Small Craft
Harbours program” (1 August 2019), online: Fisheries and Oceans Canada <www.dfo-mpo.gc.ca/sch-ppb/aboutsch-aproposppb/index-eng.html>.

8% See “Crown Land Policies” (last visited 26 January 2020), online: Government of British Columbia
<www2.gov.bc.ca/gov/content/industry/crown-land-water/crown-land/land-policies>. Exceptionally, a local government may have what is known as
a "head lease” on the provincially-owned foreshore, which allows it to manage the area more comprehensively and sub-lease portions to marinas
and other occupants. An example is the head lease held by the District of West Vancouver. However, in recent times there has been no indication
that the Province is interested in expanding the use of head leases.

85 Land Act, supra note 128, s 60.

8

Fisheries Act, supra note 510.
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Despite these limitations on their jurisdiction in coastal and nearshore marine areas,

local governments can adopt plans and policies that support coastal and marine
protection objectives, and zoning and other regulations that restrict marine and coastal
impacts of shoreline development. Some higher level marine plans, such as the North
Vancouver Island Marine Plan®”’ refer to local government plans and zoning bylaws and
support their role in marine conservation and planning.

Local government law and policy tools are described below in more detail.
2.1 Regional Growth Strategy

Local Government Act, Part 14

a. Overview

Regional growth strategies (RGS) are long-term plans for high growth areas of

the province,®”® developed through a collaborative process with all affected local
governments, and in consultation with other government agencies, First Nations and
the public.8” The Local Government Act lists the values that should underlie regional
growth strategies: social, economic and environmental health of human settlements,
and the efficient use of public services, land and resources. Growth strategies are

expected to include specific development goals, such as avoiding urban sprawl,

87 North Vancouver Island Marine Plan 2015, (Marine Planning Partnership Initiative, 2015), online (pdf): Marine Plan Partnership
<mappocean.org/wp-content/uploads/2015/11/MarinePlan_NorthVancouverlsland_28072015_corrected.pdf>.

8% Currently there are 10 regional districts that have developed regional growth strategies. They can be adopted voluntarily or at the direction of the
provincial government. See “Status of Regional Growth Strategies” (last visited 27 January 2020), online: Government of British Columbia
<www2.gov.bc.ca/gov/content/governments/local-governments/planning-land-use/local-government-planning/regional-growth-strategies/status-of-
regional-growth-strategies>.

8% Local Government Act, supra note 118, ss 432(1), 434, 436. The Act lays out several processes, including settlement and arbitration, to be followed
in the event that a local government does not accept the regional growth strategy.

NVINIFHH HY3O0d3d


https://www2.gov.bc.ca/gov/content/governments/local-governments/planning-land-use/local-government-planning/regional-growth-strategies/status-of-regional-growth-strategies
https://www2.gov.bc.ca/gov/content/governments/local-governments/planning-land-use/local-government-planning/regional-growth-strategies/status-of-regional-growth-strategies

LOCAL GOVERNMENT | GUIDE TO COASTAL AND OCEAN PROTECTION LAW

reducing pollution, and protecting environmentally sensitive areas.” Strategies

must cover at minimum a 20-year period, though they can look even further into the

future.”' RGS are supposed to be developed in the ‘high-growth” areas of the province

— southern Vancouver Island, Lower Mainland and Okanagan — to address urban

sprawl, which can also negatively affect coastal habitat.

Once accepted, a regional growth strategy is adopted by bylaw and comes into
effect.”? From this point onward, all bylaws adopted by the regional district must be
consistent with the regional growth strategy.”®® Municipalities must adopt regional
context statements in their OCPs that implement their commitments.”

b. Examples

Capital Regional District RGS, 2018

® "Prioritize community and regional park land acquisition, public and private land
stewardship programs and regional trail network construction that contributes to
completion of the sea to sea green/blue belt running from Saanich Inlet south to

Juan de Fuca Strait.” 7%

e 2038 targets include reducing contaminants to marine water bodies.

Comox Valley Regional District RGS, 2011

e The RGS notes the benefits of a regional conservation strategy and includes
a map to “conceptually illustrate how linkages could be made between ESAs
[environmentally sensitive areas], parks and green spaces at a regional scale based

on the overarching principles of conservation and connectivity.”

* The RGS also notes gaps in data, including “a lack of detail in provincial and
federal Sensitive Ecosystem Inventory (SEl) mapping data for marine ecosystems”,

and establishes an objective to obtain more complete and detailed information.

9 |bid, s 428.
1 Ibid, s 429.
%2 |bid, s 443.
% |bid, s 445.

4 Ibid, s 446.

95 “Regional Growth Strategy Capital Regional District” (January 2018) at 24, online: Capital Regional District <www.crd.bc.ca/docs/default-source/crd-
document-library/bylaws/regionalgrowthstrategy/4017--capital-regional-district-regional-growth-strategy-bylaw-no-1-2016.pdf?sfvrsn=ecb611ca_4>.
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https://www.crd.bc.ca/docs/default-source/crd-document-library/bylaws/regionalgrowthstrategy/4017--capital-regional-district-regional-growth-strategy-bylaw-no-1-2016.pdf?sfvrsn=ecb611ca_4
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c. Strengths

Developing a regional growth strategy requires a regional-level identification of
priorities and strategic direction, and specific consideration of certain environmental
issues, including action on parks and natural areas.” This may be helpful in identifying
marine and coastal areas that are significant at a regional level, opportunities for
regional connectivity, and identifying resources and means to protect them, as well as

directing and containing urban growth.

With direction from an RGS, regional district staff can also direct resources towards
mapping and inventory of ecological data to inform better planning and protection at

the regional and local scale.
d. Weaknesses

Regional growth strategies do not provide legal protection to environmentally sensitive
areas on their own. Even a strongly-worded regional growth strategy will not guarantee
action by a regional district, or specific actions by municipalities within the regional
district. However, it does require that the regional district’s future bylaws and services
be consistent with the RGS, and that municipalities within the regional district identify
how they will make their official community plans (discussed below) consistent with the

RGS over time.

Regional growth strategies are vulnerable to incremental changes that may expand
urban growth boundaries, for example, through “minor” changes that are not subject
to full deliberation.?®’

2.2 Official Community Plans
Local Government Act, ss 471-472 | Islands Trust Act, s 29
a. Overview

An official community plan (OCP) sets out overarching policies and objectives that
apply to land use and development within the area covered by the plan, which is
usually the entire municipality or electoral area (defined and typically less densely
settled areas within a regional district) or local trust area.”® The OCP provides the
framework for local government decision-making: all bylaws and local government
decisions, including capital expenditures, must be consistent with the OCP, once it has

%% |ocal Government Act, supra note 118, s 429.
%7 Ibid, s 437.

% Local Government Act, supra note 118, ss 471(1), 472(1); Islands Trust Act, supra note 118, s 29(1)(b).
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been legally adopted by a local government. OCP policies and objectives can also

inform considerations of public interest made by Approving Officers with respect to

subdivision applications.

A shoreline inventory that documents existing habitat and physical features provides

a good foundation for developing OCP policies and development permit guidelines

for coastal and marine areas. If no inventory exists, then completing the shoreline

inventory could itself be an objective in the OCP, along with the protection of marine

life and foreshore habitat. Policies could seek to:

protect certain specific types of habitat or shoreline;

protect environmentally sensitive areas with high ecological value;
protect ecological and hydrological functions at the shoreline;
maintain connectivity along the shoreline and with upland areas;
provide direction about setbacks of development from the shoreline;

support the use of soft shore approaches to address erosion and the impacts of

climate change on coastal properties;
include foreshore restoration requirements when coastal areas are redeveloped;
discourage filling or removing materials from the foreshore;

minimize environmental impacts of new marinas and docks; and

reduce impacts from upland run-off; and other sources.

SINOr NAMONYY4G
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b. Examples

e Cowichan Valley Regional District OCP for Electoral Area D%
o "“The OCP seeks to restore, protect and enhance the Cowichan Estuary so
that fish and shellfish can be safely harvested and the coastal environment

can be enjoyed for social, cultural and recreational purposes.”

* North Saanich’s OCP?"? includes general marine policies, as well as specific
policies for different shoreline types, which have been mapped by the district,
including:

o Rocky shores (no development within 15 m of high water mark to preserve
natural features);

o Beach shores — drift shore sectors and pocket beaches (maintenance of
coastal processes and management of erosion to preserve beaches,
restrictions on filling and bulkhead construction); and

o Mudflats, marsh and delta shore (no bulkheads and adjacent development is

discouraged).
c. Strengths

An OCP is developed through a process that includes public consultation, and this
provides an opportunity to have a community dialogue about possible policies,

strategies and actions for coastal and marine protection.

Although OCPs must have at least a five year time horizon, they are often developed
for longer time periods, such as 20-25 years. This is relevant for environmental
planning and objectives, where protection for the long term is needed, and where
there are plans to rehabilitate areas that have been damaged by previous development
as re-development occurs. As well, having a longer term policy document that has
been adopted by a municipal council, regional board, or local trust committee can

also help buffer some of the shorter term priorities and pressures on environmental
objectives created by a four-year election cycle. One of the forward-looking policies
that often appears in an OCP is the definition of an urban containment boundary that
indicates where future growth is intended to be concentrated and which areas will

remain undeveloped or with a low density.

OCPs are required to identify and map environmentally sensitive areas, and to identify

related restrictions on land use.”™

997 Cowichan Valley Regional District, by-law No 3605: CVRD Electoral Area A — Cowichan Bay Official Community Plan (2013), s 2.4.
710 District of North Saanich, by-law No 1130: Official Community Plan Bylaw No. 1130 (2007), s 2.2.

91 Local Government Act, supra note 118, s 473(1)(d).
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OCPs are also useful for their integrative function. Different departments or service
areas within local government can be working in silos. For example, land use planning
and infrastructure upgrades related to climate change may both be relevant for
shoreline areas, and policy objectives in the OCP can promote coordination. Overall,
from a coastal protection perspective it is important to establish strong, intentional
links between growth management, land and water use planning and natural and

coastal area protection.

OCPs can also include smaller scale “Area Plans” that can be fine-tuned for policies for

specific environmentally sensitive areas.
d. Weaknesses

Although OCPs may contain relatively far-reaching policy statements on environmental
protection, including protection, restoration and enhancement, it is not legally
required that they do so.?"? The minimum requirement for addressing environmental
protection is to identify areas environmentally sensitive to development where land
use will be restricted, without reference to any standard of environmental protection or

restoration.?’3

A local government is not obliged to act on every element of an OCP that has
been adopted as a bylaw. However, all future land use decisions must be generally

consistent with the plan’s objectives and policies.”™

It is also possible to make incremental changes to the OCP, in response to specific
development applications. In this way the objectives of the OCP can gradually be

eroded over time with respect to habitat protection, for example.
2.3 Zoning
Local Government Act, Part 14, Division 5 | Islands Trust Act, s 29
a. Overview

Zoning is one of the fundamental regulatory powers of local governments. Within a zone,
a local government may regulate the use of land, the density of the use of land, the
siting, size, and dimensions of uses permitted on the land, and the location of the uses

on the land.”" Local governments may also prohibit any use(s) of land within a zone.'®

912 Local Government Act, supra note 118, s 474(1)(d).
%3 |bid, s 473(1)(d).

%4 Ibid, s 478.

%5 Ibid, s 479(1)(c).

7 Ibid, s 479(3).
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On the coast, local government boundaries usually extend several hundred metres
seaward of the high water mark, and “land” for the purposes of the land use provisions
in the Local Government Act is defined to include the “surface of the water.””"” This
means that local governments can zone for uses in coastal and marine areas out to
their boundaries, including docks and marinas, for example. Zoning can also be used

to designate land for conservation uses.

Local zoning in the foreshore and areas seaward out to local government boundaries
applies to third parties that are leasing or using provincial Crown lands?*¢ (although not
for the province or its agents).”"? Federal Crown lands are not subject to local zoning.??°

While zoning defines the permissible uses of land from a local government
perspective, prospective users still require permission or tenure from the Province

if the use or activity will occur on provincial Crown land. This also applies to local
governments themselves, for example when a local government wants to take on
more active management of coastal areas within its boundaries. “Other measures
to complement the use of zoning powers,” in the examples below, illustrate cases
where a local government has accomplished specific marine management goals,
and protection of marine space from potentially harmful activities such as long-term

moorage and new docks, by complementing zoning with provincial tenures.

08 40 IDNINOYd

Campbell River

717 See Community Charter, supra note 118, Schedule, s 1, “land”. For example, in Salt Spring Island Local Trust Committee v B&B Ganges Marina Ltd,
supra note 125, it was found that the zoning bylaw could apply to a ‘floating structure” (the floating office of the Ganges Marina that was formerly a
barge) that was not a vessel used or designed to be used in navigation. See also Islands Trust v Pinchin Holdings Ltd, 1981 CanLIl 464 (BCCA).

718 Squamish (District) v Great Pacific Pumice Inc, supra note 124.

719 Interpretation Act, supra note 123, s 14(2).

920 Canadian Occidental Petroleum Ltd v District of North Vancouver, supra note 122.
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b. Examples

Bylaws Restricting Long-Term Moorage

BC courts have found that local government zoning restrictions on long-term
moorage are legally enforceable. In West Kelowna (District) v. Newcomb the Court
of Appeal upheld a bylaw enacted by the District of West Kelowna to restrict
long-term moorage on Okanagan Lake within its boundaries.”' The bylaw was
challenged on grounds that navigation is a matter of federal jurisdiction. The Court
recognized that purpose of the zoning regulation was land use regulation, and
found that the bylaw did not affect the core federal jurisdiction of navigation and
shipping, which includes temporary moorage and anchorage, but does not include
the right to anchor or moor permanently.”> More recently, relying on the Newcomb
decision, the BC Supreme Court upheld the City of Victoria’s authority to restrict
illegally moored vessels within the Gorge Waterway.”?* The City of Victoria

had adopted a bylaw establishing the Gorge Waterway Park District zone and
prohibiting long-term moorage within the zone. This was challenged by individuals
who lived or moored their boats in the area, but the Court confirmed the City of

Victoria's ability to regulate and restrict long term moorage.”

Bylaws Restricting the Construction of Private Docks

A carefully worded bylaw can restrict or prohibit the construction of private docks
in specified areas within local government boundaries. In Zongshen v. Bowen
Island, the local government wanted to stop the construction of a private dock, but
the Court of Appeal found that the wording of its land-use bylaw specified only
docks that were “a float on the surface of the water” and therefore did not apply to
docks that were affixed to the sea bed. The Court of Appeal noted that “it would
have been a simple matter to provide a broader definition.”?2>

921 West Kelowna v Newcomb, supra note 125

22 |bid.

925 The Corporation of the City of Victoria v Zimmerman, 2018 BCSC 321 at paras 2 and 31

924 |bid at para 25. In this case, the Province had granted leases and a licence of occupation to the City of Victoria over the foreshore and seabed of the

Gorge Waterway for public and marine park purposes under sections 38 and 39 of the Land Act, respectively. However, the licence of occupation was
not determinative.

925 Zongshen (Canada) Environtech Ltd v Bowen Island (Municipality), 2017 BCCA 267.
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Bowen Island

EXAMPLES:

Bowen Island Land Use Bylaw No. 57, 2002
(Consolidated January 2017)

Part 4.13 — Water Use Zones - Coastal lays out the permitted uses within the three water
zones on Bowen Island, an island in Howe Sound (zoned for general use, commercial
use, and civic use). Section 4.13.1 imposes conditions for use, including that “Any
Community dock, Private moorage facility or group moorage facility shall be located
such that it will not impede pedestrian access along the beach portion of the foreshore,
or negatively impact eelgrass meadows, kelp beds, clam beds or mussel beds.”

The Bowen Island Bylaw also identifies zones that are particularly protected, including

areas where none of the regular uses (e.g. roads, trails, public or private utilities,

highways, water storage, short-term milling) are permitted (s. 3.2)

* Ecological Reserve (G1)
e Environmentally Sensitive (G2)
e Drinking Water (WP1) Zones

INAEERERS\A[SIE[e]
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District of Squamish Zoning Bylaw No. 2200, 2011
Section 19A establishes Zone P-4, Ecological Reserve:

The intent of this zone is protect and enhance land and water areas with high

ecological value and to provide for limited public access and use.
19A.1 PERMITTED USES

The following principal uses and no others are permitted in the P-4 zone:

(a) habitat protection, management and enhancement

The following accessory uses and no others are permitted:
(a) trails
(b) educational and interpretive signage and displays.

Lions Bay Zoning and Development Bylaw No. 520, 2017

Lions Bay, a small community just north of the Horseshoe Bay ferry terminal on the Sea
to Sky Highway to Whistler, is another example of a municipality that has two marine
zones over water — W-1 Zone (Water — Marine Foreshore) and W-2 Zone (Water —
Marine Community Recreation). The bylaw restricts permitted uses within these zones
to mooring, floating docks, and boat launching. No secondary uses, buildings or

structures are permitted in either zone.??

Although neither W-1 or W-2 is specifically zoned for conservation, environmental
conservation is permitted in all zones, and is defined as the “preservation and
protection of natural resources and assets in their natural state including the habitat of
birds, fish and other wildlife.”%%

926 The Village of Lions Bay, By-law No 520, Zoning and Development By-law (2017), ss 12.1, 13.1.

927 |bid, s 4.2. The bylaw states that “[t]he following uses and structures are permitted in all zones: ... (b) environmental conservation activities.”
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Other measures to complement the use of zoning powers:

e Bowen Island Use of Beaches and Water Areas Bylaw No. 418 — To
complement planning embodied in restrictions on uses in its land use regulation,
Bowen Island Municipality has also explored the use of its authority under the
Community Charter to regulate activities in public places and nuisances in this
bylaw. For example, the bylaw prohibits certain repair activities on the beach,
vessel storage on the beach, littering, and other activities. As well, the Municipality
has obtained from the Province a 30-year Licence of Occupation in Mannion Bay
that allows it to actively manage mooring buoys in order to restore the marine

environment, including requiring registration and fees.”?®

e The District of Central Saanich has negotiated the terms of a Licence of
Occupation from the Province to oversee and manage the number and location of
mooring buoys at Brentwood Bay. The District sought an application for a licence
following community concerns about derelict and abandoned boats, sewage and

garbage, and the number and speed of vessels in the area.”

CASE STUDY: Campbell River Shoreline Protection Measures

A 2011 assessment of the foreshore area for the City of Campbell River revealed that
significant damage had been caused by modification of the shoreline. Measures like
shoreline armouring, including rip rap and sea walls, along with the construction of
piers, groynes, and breakwaters, had altered physical shoreline processes, increasing
wave energy and accelerating erosion. As well, shoreline armouring combined with
the loss of backshore vegetation and outflow of untreated stormwater from upland
areas had disrupted habitat function. Finally, it was revealed that significant areas

of Campbell River had been constructed in the flood plain, and were vulnerable to

coastal flood risks, both now and increasingly in the future.”*°

928 Bowen Island Municipality, By-law No 418, Use of Beaches and Water Areas Bylaw (2016); British Columbia, Licence of Occupation No 243140
(2017). See also “Mannion Bay Revitalization,” (Sept 2019), online: Bowen Island Municipality <https://www.bowenislandmunicipality.ca/mannion-bay>.
https://bowenisland.civicweb.net/document/136982

929 “Brentwood Bay Moorage,” (accessed July 2020), online: District of Central Saanich,
<https://www.centralsaanich.ca/our-community/parks-recreation-culture3/brentwood-bay-moorage>. “Summer 2019 Update,” (July 2019), online:
District of Central Saanich, <https://letstalkcentralsaanich.ca/lets-talk-brentwood-bay-management-plan/news_feed/summer-2019-update>.

9% City of Campbell River, Marine Foreshore Habitat Assessment and Restoration Plan: Final Report (December 2011), online (pdf): City of Campbell
River, <http://www.campbellriver.ca/docs/default-source/planning-building-development/report_nhc_marineforeshore.pdf?sfvrsn=764e6408_0>.
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Concerned about these findings, and recognizing that restored shoreline habitat and
function could also help buffer developed areas of Campbell River from flood risks, the
City obtained a “recreational lease” over the foreshore from the Province. The City also
entered into an agreement with Fisheries and Oceans Canada that allows it to replace
hard armouring with soft shore alternatives, in order to develop adaptation to climate
change responses while considering coastal natural processes.”! Activities will include
sediment management and managing foreshore vegetation, including removing invasive
species. The City will provide Fisheries and Oceans Canada with an Action Plan map
outlining the specific projects associated with the activities outlined in the Agreement.

Subsequently, the City of Campbell River undertook the development of a
comprehensive sea level rise adaptation study and community engagement process.

This included consideration of different approaches to shoreline protection, and a good

review of those options and the pros and cons of each was prepared for the City.?*?

253

c. Strengths

Zoning requirements automatically apply to all land in the zone — they do not require
further elaboration of site specific permitting conditions as needed in development permit
areas (DPAs) for natural protection and hazard management, for example. As a result,
zoning may mean regulation that is less finely tuned for given sites, but on the other hand
its application will require less administrative resources from local governments, and may

be less costly and predictable from the perspective of property owners and developers.

The Local Government Act does not identify or limit the types of land use that may be
zoned, within local jurisdiction.?® Local governments can and do zone for conservation,
which could be used to preserve specific marine areas.”* Zoning bylaws can also specify
environmentally protective rules, for example building setbacks that require buildings

to be located 15 to 30m back from natural boundaries.”* Setbacks can protect marine
riparian vegetation, which in turn can support natural shoreline functions and provide
necessary shade for forage fish and other species. “Conditions of use” can also be used
to limit parcel coverage, building height and setbacks for different types of uses.

%32 City of Campbell River, Sea level rise primer Part II, Sea level rise adaptation best practices, online at:
http://www.campbellriver.ca/docs/default-source/planning-building-development/slr-primer-part-2_2018_1126_lq.pdf?sfvrsn=fe866508_0

93 Local government zoning powers cannot infringe on federal jurisdiction. See British Columbia (Attorney General) v Lafarge Canada Inc, supra note 116.
7% See e.g. District of Highlands, by-law No 100, Zoning Bylaw (4 June 2018), s 14.
935 “Green Shores Policy and Regulatory Tools for Local Governments: A survey of shoreline management in bylaws, plans and policies”

(May 2016) at 37, online (pdf): Stewardship Centre for British Columbia
<www.stewardshipcentrebc.ca/PDF_docs/greenshores/reports/GSPolicyandRegulatoryToolsLocalGovtsReport2016.pdf> [Green Shores].
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d. Weaknesses

In developed areas, coastal property owners may attempt to manage coastal erosion

by hardening the shoreline with sea walls and other structures. This can interfere with
natural coastal processes that transport sediments along the shoreline, and can also lead
to coastal scouring and erosion on adjacent properties. Valuable shoreline habitats, such
as the beaches that forage fish and other species rely on, may be damaged or lost. At
present, there is legal uncertainty about the ability of local governments to regulate sea

walls and other structures designed to protect upland properties.

In a recent BC case, the BC Supreme Court found that a property owner’s common
law right to protect their upland property from coastal erosion meant that the Gabriola
Island Local Trust Committee could not enforce its zoning bylaw, which prohibited all
structures within 30 metres of the natural boundary by requiring the owner to remove
two retaining wall structures at the natural boundary. The Court did agree that the
Local Trust Committee could require the removal of other structures (such as a deck)
not connected with erosion protection. As well, the Court appeared to leave open the
question of whether the local government could regulate the type of protection, for
example by requiring a soft shore approach to protection that incorporated natural

features, and the case is now under appeal by the local authority.”*

A zoning bylaw is typically a cookie-cutter approach that does not address more site-
specific concerns such as particular natural features and ecological values. For larger
parcels, it may be possible to implement one-off, comprehensive development zones

that address unique or specific natural features or environmental values.

Zoning powers can be used to regulate setbacks and siting, and are often combined
with landscaping and run-off powers to regulate vegetation removal, impermeable
surfaces, paving, or grading. As with most local government tools, zoning works best
when combined with other regulatory tools.?*

9% Fonseca v Gabriola Island Local Trust Committee, 2018 BCSC 1684. The decision was appealed by the Local Trust Committee, with a hearing set
for late 2020 at the BC Court of Appeal. Whatever the result of the appeal, it is well recognized in law that the provincial government could simply
extinguish the common law right at issue, if it exists, such as by an amendment to the Local Government Act.

%7 Green Shores, supra note 935 at 38. Complementary local government powers include regulating run-off, screening and landscaping which establish
authority, for example, to manage run-off, limit impermeable surfaces, and create landscaping requirements for different zones and uses. See Local
Government Act, supra note 118, ss 523, 527.
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Finally, cases where local governments have been trying to address ongoing problems
related to abandoned and derelict vessels illustrate some of the specific limitations of
local government zoning and related powers. While this is an area subject to federal
jurisdiction and regulation,”® as noted above some local governments are taking

on management of moorage to expedite the implementation of solutions for their
communities, and in hopes that proactively managing moorage and boat storage will

lessen the occurrence of future problems.

2.4 Development Permit Areas

Local Government Act, Part 14, Division 7 | Islands Trust Act, s 34.1(1)(b).
a. Overview

Development Permit Areas (DPAs) are used to identify areas where a further layer

of site-specific regulation is applied to ensure that development achieves specific
objectives. In the case of environmental DPAs, they are usually designated across areas
that have similar physical characteristics, and where careful regulation of development

or re-development can achieve desired environmental objectives.

DPAs do not change land uses, but they help shape how development or re-
development occurs on specific sites and subdivisions within the designated area.
Property owners are required to obtain development permits before undertaking certain
activities within the DPA, including subdividing land, constructing or altering a building
on that land, and in some cases, altering the land in any way. These development
permits can impose significant conditions and requirements on any development
within a DPA, including conditions to protect the environment, prevent erosion, etc.”?
To ensure that a DPA is not overly restrictive on activities with minor impact, local
governments can also specify activities that are exempt from its application.

Local governments may designate DPAs for a variety of purposes, including to protect
the natural environment, its ecosystems and biological diversity, and to manage natural

hazards.?4°

7% See, for example, “Small Craft Harbours Abandoned and Wrecked Vessels Removal Program” (10 Jan 2020), online: Fisheries and Oceans Canada,
<https://www.dfo-mpo.gc.ca/sch-ppb/vessels-bateaux/index-eng.html>. See also British Columbia, Dealing with Problem Vessels and Structures in
BC Waters, online (pdf): <https://www2.gov.bc.ca/assets/gov/farming-natural-resources-and-industry/natural-resource-use/land-water-use/crown-
land/dealing_with_problem_vessels_and_structures.pdf?bcgovtm=CSMLS>.

%% Local Government Act, supra note 118, ss 489, 491.

%0 Ibid, s 488(1).


https://www2.gov.bc.ca/assets/gov/farming-natural-resources-and-industry/natural-resource-use/land-water-use/crown-land/dealing_with_problem_vessels_and_structures.pdf?bcgovtm=CSMLS
https://www2.gov.bc.ca/assets/gov/farming-natural-resources-and-industry/natural-resource-use/land-water-use/crown-land/dealing_with_problem_vessels_and_structures.pdf?bcgovtm=CSMLS
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DPAs are designated through a local government’s OCP, which must also list the
special conditions or objectives that justify the designation, and how these conditions
or objectives will be addressed.?! Often DPAs require that the applicant obtain the
professional opinion of a biologist, or an engineer, for example. DPAs are often used
in combination with other local government tools, such as zoning, impact assessments,

and regulatory bylaws.”*?

Local governments may also set requirements for property owners to provide
information about the impact of proposed development on the natural environment,
by designating Development Approval Information Areas.?*® Effectively this is the local
government version of an environmental impact assessment, which can assist local

government staff in deciding on appropriate conditions for a development permit.
Development permits may require measures such as:

* requiring a baseline description of the site by a qualified professional;

* identifying areas to remain free of development, except in accordance with

conditions in the permit;

* protecting or restoring natural features, such as planting or retaining vegetation or

trees, and replanting disturbed areas;

* requiring that shoreline protection approaches to prevent erosion and flooding be
as soft as possible;

e restricting building on areas subject to bank instability; and

e protecting fish habitat and riparian areas, including planting vegetation or trees,

controlling drainage, controlling erosion.?*

AAAVSYN HYNV TV

1 Ibid, s 488(2).

%42 "Green Bylaws Toolkit for Conserving Sensitive Ecosystems and Green Infrastructure” (April 2016) at 86, online (pdf): Environmental Law Centre
<stewardshipcentrebc.ca/PDF_docs/GreenBylaws/GreenBylawsToolkit_2016.pdf> [Green Bylaws Toolkit].

9 Local Government Act, supra note 118, ss 484-87. This requirement may also apply to requests for zoning amendments and temporary use permits.

% Ibid, s 491(1)(e).
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b. Examples

EXAMPLE: Regional District of Nanaimo, Marine Coast DPA

Electoral Area H - Official Community Plan Bylaw No. 1335, 2017 & Regional District of
Nanaimo Land Use and Subdivision Amendment Bylaw No. 500.422, 2018

The DPA applies to areas 30 metres below the natural boundary and 15 metres
landward. “The Plan Area’s shorelines have high ecological value and need to be
carefully managed to avoid potential negative impacts of development. They are
particularly sensitive to human activities that disrupt sediment processes, such as
seawalls, or upland development that is poorly sited, including vegetation clearing
for yard areas. Upland development over the years has significantly altered the
native coastal vegetation so that in many areas there is little habitat and natural
erosion protection value left. Backshore vegetation (dune grass, salt adapted plants
and shrubs) forms a distinct habitat zone and is important in stabilizing the upland

sediments and preventing erosion.”
Objectives include:

“To plan and regulate new development in a manner that preserves, protects and
restores the long term physical integrity and ecological values of shorelines and

associated foreshore and upland areas.

To balance development opportunities with the ecological conservation and

restoration of the shoreline environment;

To maintain the public’s safe use and access to these important recreation areas in

a way that does not compromise the ecological integrity of the shoreline”.

Guidelines include limiting development in the area so that it does “not negatively
impact the ecological health of the immediate area, disrupt coastal sediment transport
processes, or impede public access along the shore.” Native vegetation is to be

retained and any shore protection structures should be the “softest” possible.

257
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EXAMPLE: Salt Spring Island’s DPA 3 “Shoreline”

Official Community Plan Bylaw No. 434, 2008

The DPA includes shoreline waters 300 metres out from natural boundary and 10

metres landward.
Obijectives include:

Native vegetation and trees are to be retained or replaced to control erosion,

protect banks and protect fish and wildlife habitat.

Structures should provide for the thorough flushing of all enclosed water areas
and should not restrict the movement of aquatic life or interfere with natural

shoreline processes.

Docks should not be located over shellfish beds or lead to the removal of any kelp

or eel grass beds.

Shoreline stabilization should be limited to that necessary
a. to prevent damage to existing structures or an established use on
adjacent upland.
b. to prevent damage to a proposed public land use.

New upland structures or additions should be located and designed to avoid
or reduce the need for shoreline stabilization. Shoreline stabilization should not
interrupt natural processes solely to reduce erosion of undeveloped land, except

agricultural land.

Materials used for shoreline stabilization should consist of inert materials.
Stabilization materials should not consist of debris or contaminated material that

could result in pollution of tidal waters.

c. Strengths

Local governments can use DPAs to impose significant protections from development
on the land they apply to, and allow for site-specific controls on development. The
requirement for these permits is attached to the land, and applies to successive

property owners.

5 Ibid, s 489(1)
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Development permits typically require that the applicant obtain guidance from a
qualified professional. Coastal and marine DPAs should specify that the professional

have specific coastal expertise.

Development permits issued within DPAs that have been designated to protect
development from hazardous conditions may, among other restrictions, specify areas
that must remain free of development, except in accordance with conditions in permit,

in order to protect from flooding, erosion, rock falls, and other natural disasters.?*
d. Weaknesses

There is no direct penalty for property owners who fail to obtain or adhere to
development permits (although performance bonds may be required as a condition
of a development permit, for example, for landscaping requirements). To enforce a
development permit a local government must spend the time, energy and money to

apply for a court-ordered injunction.?’

The designation of a DPA must be justified through objectives listed in the OCP, which
must also specify the guidelines to achieve the objectives.”*® Applying the guidelines
may be challenging if local government staff capacity and relevant expertise are
limited. Relying on reports from qualified professionals engaged by applicants may not

guarantee that objectives are being met.”

For related reasons, establishing new development permit areas may be challenging.
In some communities there has been significant pushback from developers and
property owners, because the process of obtaining a development permit is seen

as costly and time-consuming.”® On the other hand, it may be possible to adjust
development permit processing approaches so that applicants that clearly follow
guidelines, for example, respecting buffer areas and other requirements, are fast-
tracked. Despite challenges, many local governments in BC now use development

permit areas to protect environmentally sensitive areas.

% Ibid, s 489(2).

7 Green Bylaws Toolkit, supra note 57 at 87. The provincial government may override development permit bylaws if they deem the bylaw to be, either
in full or in part, contrary to the public interest of British Columbia. See Local Government Act, supra note 118, s 584(1)(d).

% Local Government Act, supra note 118, s 488(2).

49 Green Bylaws Toolkit, supra note 57 at 88.

% See Katie DeRosa, “In 5-4 vote, Saanich tosses environmental permit bylaw” (28 October 2017), online: Times Colonist
<www.timescolonist.com/news/local/in-5-4-vote-saanich-tosses-environmental-permit-bylaw-1.23078146>.
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2.5 Municipal and Regional Parks
Community Charter, s 30 | Local Government Act, s 278, s 559, s 564(4)
a. Overview

Local governments can reserve or designate land that they own as public parks,

and there are also mechanisms to obtain land for park purposes during property
development. For example, during subdivision, a local government may require up to
5% of the land to be dedicated as park land, or require cash-in-lieu, which is paid into
a reserve fund for park land acquisition. Separate from this, funding for larger parks can

also be assessed as part of development cost charges.”’

While local and regional parks will usually only include land upland of the natural
boundary, protection of these coastal areas as parks can provide benefits for adjacent
marine ecosystems, as well as an opportunity to manage recreational access to the
shoreline. Not infrequently local governments also obtain recreational leases for the
foreshore area from the Province in order to support more active management and

control of these areas as public places.

It should be noted, however, that designation as a public park is generally taken to
mean some level of public access, and protection for areas that are environmentally
sensitive, such as wetlands, may be considered for more restrictive designations where
they fall on public lands owned by the local government. Another option that can be
considered is to include environmentally sensitive areas within parks, but to carefully

manage public access through trail networks and viewing areas.

Whytecliff Park

%1 Local government authority to obtain park land/funding for park land through both mechanisms at the same time has been confirmed by the Courts.
See Manning Estate v Corp. of Delta, 1995 CanLIl 2026 (BC CA).For a detailed discussion of development cost charges and park land, see British
Columbia, Parkland Acquisition, Best Practices Guide, (accessed Aug 2020), online (pdf):
https://www2.gov.bc.ca/assets/gov/british-columbians-our-governments/local-governments/finance/parkland_acquisition_best_practices_guide.pdf

LOWIVINANVINDOS ININ
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b. Examples

CASE STUDY: Whytecliff Park

Located just west of Horseshoe Bay, the offshore area adjacent Whytecliff Park in West
Vancouver is a well-known diving site and home to rockfish, lingcod, crab, sculpin,
anemones, starfish, harbour seal, and the occasional wolf eel and giant octopus.”? Efforts
to protect this area began in the late 1960s. While spearfishing had been a popular activity,
it was discovered that some of the fish were nearly 100 years old. In 1973, the Municipality
of West Vancouver declared the offshore area a marine park, and erected a sign at

the park warning anyone who hunted, speared, snared, netted, trapped, or otherwise

killed, maimed, or removed a plant or animal could be fined up to $500.7%

West Vancouver, however, lacked the jurisdiction to enforce this rule, as the
Constitution gives the federal government authority for regulating fisheries. In 1992,
the British Columbia Marine Life Sanctuaries Society (MLSS) decided to advocate
for the creation of a federal marine protected area (MPA) in Whytecliff to prohibit
“all but non-consumptive use of marine resources.”?** Through a series of province-
wide focus groups and meetings, including government representatives, NGOs, and
local residents, the organization built strong community and stakeholder support to

designate the marine area as an MPA.%®

The stakeholder group reached out to Fisheries and Oceans Canada, which agreed

to implement a series of fishing closures under the Fisheries Act, effectively ending

the extraction of living marine resources within the park.”*® Implemented in 1993,
these fisheries closures, renewed annually, combined with the onshore municipal park
designation created the first no-take marine area in Canada. In 1997, Canada adopted
the Oceans Act, but so far has rejected calls to designate Whytecliff Park as an official
MPA. As a result, Whytecliff has been referred to as a “pseudo marine protected area,”

but remains one of the only places in Canada with long-term no-take protection.?’

952 "Whytecliff Park”, West Vancouver, online: <westvancouver.ca/parks-recreation/parks/whytecliff-park>.

95:

Richard Kyle Paisley, “Marine Protected Areas (MPA) in British Columbia”, Westwater Research Centre (1 July 1992), at 9.

%% Ibid at 8.

9% Paisley, supra note 953 at 24-25; E Kelsey, J Nightingale & M Solin, “The Role of Partnerships in Implementing a New Marine Protected Area: A Case
Study of Whytecliff Park” in N L Shackell & J H M Willison, eds, Marine Protected Areas and Sustainable Fisheries (Wolfville: Science and
Management of Protected Areas Association, 1995) 235 at 237.

%% |bid at 3.

95

Sean Kolenko, “COVER STORY: The Curious Case of West Vancouver's Whytecliff Park” Northshore Outlook (9 May 2018) at 4, online:
<missbc.files.wordpress.com/2013/01/history-of-whytecliffe-park-north-shore-news-20121.pdf>.
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Several unique characteristics helped facilitate the relatively quick success in protecting
the Whytecliff Park marine area. There was strong stakeholder support to protect the
area, thanks in part to the open and inclusive nature of the stakeholder meetings,
which focused on collaboration, local involvement, addressing stakeholder concerns,
and achieving a common goal.?”®® The fact that Whytecliff was already identified in the
community as a marine park — which many people assumed was protected - eliminated
several use conflicts often faced by areas seeking protection. The Park’s small size did
not threaten the fishing industry. Whytecliff's popularity as a scuba diving site also
supplied a legion of divers who supported the idea of marine protection. Additionally,

“"Whytecliff's proximity to a densely populated urban core was a major selling point for

the project as its conservation message could potentially reach more people than a

more remote place would.”?*

2.6 Requests for Vessel Operation Restrictions

The Vessel Operation Restriction Regulations, enacted under s. 136(1)(f) of the Canada
Shipping Act, permit the Minister of Transport to place spatial restrictions on vessels,
including: no-go zones for all vessels, prohibited areas for motorized vessels, speed

restricted areas, and restrictions on certain recreational activities like water skiing.

Local authorities, defined to include local governments and departments of provincial,
territories, or the federal government can apply to Transport Canada for boating
restrictions in particular areas.”° Transport Canada has prepared a guide for local
governments on making these requests, which require detailed preparation and
consultation with a variety of parties.?!

78 Kelsey et al, supra note 955 at 237-38; Samuel D Brody, “An Evaluation of the Establishment Processes for Marine Protected Areas in the Gulf of
Maine: Understanding the Role of Community Involvement and Public Participation”, Gulf of Maine Marine Protected Areas Project (July 1998) at 18,
online: <www.gulfofmaine.org/library/mpas/process_eval_0798.PDF>.

%7 Kolenko, supra note 957 at 2.

%0 Vessel Operation Restriction Regulations, supra note 602, s 4.

%1 Transport Canada, Local Authorities’ Guide, supra note 604.
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Cowichan Bay

The regulations have been applied only rarely in BC coastal waters, but one example is
Cowichan Bay, where all motorized vessel traffic is prohibited in certain nearshore areas
adjacent to the community of Cowichan Bay, except for a marked navigation channel
to access the marinas and boat launches.”*? The main objective of the restriction was
to protect eelgrass beds in Cowichan Bay that provide important habitat for juvenile
salmon. The regulations were put in place through collaborative work of the Cowichan
Valley Regional District, Cowichan Tribes, Transport Canada, Fisheries and Oceans
Canada, RCMP, Living Waters, and the BC Wildlife Federation. Exemptions apply for
Indigenous Food, Social and Ceremonial purposes, search and rescue, and ecological
restoration work. Implementation of the regulation has involved installing markers
(buoys), and it should be noted that the local government may be responsible for
funding or finding funds to cover the cost of these markers.?*® These regulations are
discussed in greater detail in Chapter 3, Federal Law, Section 3.6.

%2 Vessel Operation Restriction Regulations supra note 602, Schedule 2, Part 2.

93 “Safe Navigational Channel on the Way for Cowichan Bay,” Cowichan Valley Citizen, January 6, 2016, online at:
https://www.cowichanvalleycitizen.com/news/safe-navigational-channel-on-the-way-for-cowichan-bay/
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2.7 Covenants
Land Title Act, s 219 | Ministry of Environment and Climate Change Strategy
a. Overview

Ecologically significant coastal and marine lands can also be protected through a covenant,
which is a legal promise by a property owner, to a covenant holder, to do or not do
something on the land. Statutory covenants are governed by section 219 of the Land Title

Act, and there are two general types: restrictive covenants and conservation covenants.

Restrictive covenants are provided for in subsections 219(1) and (2) of the Act. These
covenants are held by a government body, such as a local government, Crown
corporation or agency, or the provincial government. A covenant is generally expressed
through a voluntary, written agreement, though it can also be imposed on a land owner
without their signature.”* The covenant is then registered on the title to the land, so that
the covenant stays with the land, binding subsequent owners.”> Covenants established
under subsections 219(1) or (2) can restrict development or subdivision of the land, or set
guidelines around how land may be built upon and developed.” However, the primary

use of the property affected is not necessarily tied to conservation.

Conservation covenants can be used specifically for environmental conservation, and
usually include provisions related to management and monitoring of the land. These
are established under subsection 219(4)(b) of the Land Title Act, which authorizes

land, or amenities on the land, to be “protected, preserved, conserved, maintained,
enhanced, restored or kept in its natural or existing state.” Conservation covenants
may be held by the provincial or local governments, or a Crown corporation or agency.
For example, the Ministry of the Environment itself holds conservation covenants that

are intended to protect fish and wildlife habitat and riparian areas.?’

Non-governmental organizations (NGOs), such as a local conservancy or land trust,
may also hold conservation covenants.”® For example, the Islands Trust Conservancy
holds many conservation covenants that protect terrestrial and coastal areas within
the Southern Gulf Islands. This may either be accomplished by a covenant under the
Land Title Act, or through fee simple acquisitions, where the NGO intends to hold the

96

Land Title Act, RSBC 1996, ¢ 250, s 219(7).

96

Ibid, s 219(3), (7).

96

Ibid, s 219(2)(a), (c).

96

“Restrictive Covenants” (accessed 28 January 2020), online: Government of British Columbia
<www.env.gov.bc.ca/lower-mainland/ecosystems/restrictive_covenants/index.htm>.

96

Ibid, s 219(3)(c). See also “Greening Your Title: A Guide to Best Practices for Conservation Covenants —Third Revised and Updated Edition” (2013)
at 11, online (pdf): West Coast Environmental Law <www.wcel.org/sites/default/files/publications/Greening%20Your%20Title%20FINAL%202015.pdf>
Greening your Title].
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land as private property for conservation purposes. The Islands Trust Conservancy has

developed comprehensive information on best practices for conservation covenants.??

All covenants under the Land Title Act are intended to last forever. However, they may
be modified or removed in one of two ways. The landowner may request to modify or
remove the covenant. If the covenant holder agrees, then the change can be made.””°

If the covenant holder does not agree, then the property owner may apply for a court
order under section 35 of the Property Law Act to modify or cancel the covenant.””’ The
party applying for the change will have to prove that the change is warranted based on
one of the factors listed in section 35(2) — for example, that the covenant is obsolete, that

the covenant impedes a reasonable use of the land, or that the covenant is not valid.

Additionally, covenants under subsection 219(4) are no longer enforceable if the
organization or person holding the covenant dissolves or dies, and no one has been

assigned to take over as covenant holder.”’?
b. Examples

NGOs like the Nature Conservancy of Canada (NCC), the Nature Trust of BC, and
Ducks Unlimited are involved in the acquisition and protection of coastal land,
particularly estuaries. The Pacific Estuary Conservation Program (PECP), a partnership
of government and non-government organizations, also supported purchases of

privately-owned coastal land in BC for protection purposes.?’?
Examples include:
e Tidal Flats Conservation Area, a parcel of estuary land near Bella Bella that will
be managed in collaboration with the Nuxalk Nation;
e Swishwash Island, one of the few undiked islands in the Fraser River Delta;

*  Gullchucks Estuary Conservation Area, which the NCC manages with the
Heiltsuk First Nation; and

* Baikie Island Nature Reserve, and another parcel in the Campbell River estuary.”’*

%9 “Best Practices for Conservation Covenants,” (20 January 2020), online: Islands Trust Conservancy
<http://www.islandstrustconservancy.ca/i-am-a/local-government/covenant-best-practices/>; see also Greening your Title: A Guide to Best Practices
for Conservation Covenants, 3rd ed, (Vancouver, BC: West Coast Environmental Law Research Foundation, 2013), online (pdf):
<https://wcel.org/sites/default/files/publications/Greening%20Your%20Title%20FINAL%202015.pdf>.

97

3

Land Title Act, supra note 964, s 219(9).

97

Property Law Act, RSBC 1996, c 377.

97.

Land Title Act, supra note 964, s 219(11).

97

The work of the Pacific Estuary Conservation Program has largely been taken up by newer partnership programs, such as the West Coast Conservation
Land Management Program. See https://www2.gov.bc.ca/gov/content/environment/plants-animals-ecosystems/wildlife/wildlife-habitats/conservation-lands

9% For more information on NCC's work in BC, see “British Columbia,” (accessed August 2020), online: Nature Conservancy of Canada,
<http://www.natureconservancy.ca/en/where-we-work/british-columbia/>.
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Wallace Point, North Pender Island

CASE STUDY: Islands Trust Conservancy Covenants

The Islands Trust Conservancy holds over 90 conservation covenants within the Gulf
Islands. Landowners can submit proposals to covenant their property to the Islands
Trust Conservancy board, which then decides whether to enter into a covenant on the

area. The board is more likely to protect areas if they are sensitive ecosystems; natural

lands with little development or human activity; lands close to existing protected areas;

or larger properties.”®

Some conservation covenants within the Islands Trust area are part of the Natural Area

Protection Tax Exemption Program.?’¢

975 “Protect my Land with a Conservation Covenant” (last modified 19 November 2019), online: Islands Trust Conservancy
<www.islandstrustconservancy.ca/how-do-i/covenant/>.

976 See Section 2.8, below.
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Examples include:

the Wallace Point NAPTEP Covenant, North Pender Island, which protects a coastal

habitat supporting marine and terrestrial species, including river otters, seals, and
Bald Eagles;?”’

Little D’Arcy NAPTEP Covenant, Little D'Arcy Island, which protects coastal bluffs
and woodlands; and

Medicine Beach Nature Sanctuary, Pender Island, protects a unique coastal and

wetland area that is a sanctuary for migrating and breeding birds.

For other examples, see the Islands Trust Conservancy map, below.

VANCOUVER ISLAND

@ Nature Reserves and Sanctuaries |

ISLANDS TRUST CONSERVANCY, 2019

977 “Wallace Point NAPTEP Covenant” (13 August 2018), online: Islands Trust Conservancy
<www.islandstrustconservancy.ca/protected-places/places-protected-in-the-islands/all/pender-islands/wallace-point-naptep-covenant.aspx>.

978 “Places Protected in the Islands,” (last modified 2 October 2019), online: Islands Trust Conservancy,
<http://www.islandstrustconservancy.ca/protected-places/places-protected-in-the-islands/>.
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c. Strengths & Weaknesses

While only five percent of British Columbia’s land is privately owned, most of this is in
highly-developed areas in the southern part of the province. Restrictive covenants, as a
tool to protect private land, can significantly contribute to environmental conservation
in these areas. In coastal areas, because private property usually ends at the natural
boundary, the usefulness of restrictive covenants will mainly be restricted to marine

riparian areas, rather than shorelines or marine areas.

Conservation covenants are very flexible, and can be tailored towards the particular
needs of the land and wildlife. They can also be imposed on part or all of the property,
allowing the landowner to protect particularly sensitive areas while maintaining use on
the rest of the property. They can also be organized and held by non-governmental
groups, relieving some pressure from government and allowing community and

environmental organizations to take initiative to protect local areas.”?

Finally, conservation covenants are intended to last indefinitely, unless the parties
agree to modify or cancel the covenant. This provides long-term protection of land.
It also creates long-term obligations on landowners and may make the property
less valuable in the future, which can deter landowners from entering into restrictive
covenants. However, the potential for tax benefits through property and income tax
exemptions may help offset this difficulty.

Medicine Beach Nature Sanctuary

7% For more discussion, see Greening your Title, supra note 968.
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2.8 Tax Exemptions and Deductions

Islands Trust Act, Part 7.1 | Federal Ecological Gifts Program, Environment & Climate
Change Canada

a. Overview

Tax exemptions are a tool that local governments in the Islands Trust can use
to promote actions by private landowners to protect natural features on coastal

properties, discussed in more detail below.

As well, private lands protected through conservation covenants are eligible for
Environment Canada’s Ecological Gifts Program, which results in tax deductions for
corporate donors,”® and tax credits for individual donors. The land must be certified
as "ecologically sensitive” in order to qualify for the Ecological Gifts Program.?®’

Islands Trust Natural Area Protection Tax Exemptions

Part 7.1 of the Islands Trust Act and the Islands Trust Natural Area Protection Tax
Exemption Regulation establishes the Natural Area Protection Tax Exemption Program
(NAPTEP).®2 This program allows the Islands Trust to exempt eligible land on privately-
held property from 65% of municipal property taxes.??

For land to be eligible for the tax exemption, it must meet several requirements. First,
it must be protected by a conservation covenant held by the Islands Trust Conservancy,
the Islands Trust Council, or the Local Trust Committee under section 219 of the Land
Title Act.”® Second, the land must be within an area designated by the Islands Trust
Council as an eligible area.? Finally, the area must have at least one of the natural
values and amenities listed in the regulations. These include: areas undisturbed by
human activity and that are representative ecosystems, or provide valuable habitat for
plants; areas that are critical habitat for wildlife; or areas with significant geological,

historical, social or recreational features.?8¢

9% “The Canadian Ecological Gifts Program handbook: a legacy for tomorrow — a tax break today” (2011), online (pdf): Environment Canada
<publications.gc.ca/collections/collection_2011/ec/CW66-157-2010-eng.pdf>.

98

"Ecological gifts program: overview” (last modified 8 May 2019), online: Government of Canada
<www.canada.ca/en/environment-climate-change/services/environmental-funding/ecological-gifts-program/overview.html>.

98:

Islands Trust Act, supra note 118888; Islands Trust Natural Area Protection Tax Exemption Regulation, BC Reg 41/2002.

98:

Islands Trust Natural Area Protection Tax Exemption Regulation, supra note 982, s 3.

%4 For more information on covenants under section 219 of the Land Title Act, see Section 2.7, Covenants, above.

98

The Islands Trust Act provides a set of requirements that land must meet to be considered an “eligible natural area property”. See Islands Trust Act,
supra note 118, ss 49.1, 49.2.

98

Islands Trust Natural Area Protection Tax Exemption Regulation, supra note 982, s 2.
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The Local Trust Committee (LTC) may cancel the tax exemption if the property
owner contravenes the covenant.”® The Islands Trust Act also requires that the LTC
give public notice before removing a conservation covenant to which a natural area

exemption certificate applies.”®®
b. Examples

See Case Study, “Islands Trust Conservancy Covenants,” in section 2.7 above for

examples of NAPTEP covenants in BC.
c. Strengths & Weaknesses

Tax exemption and incentive programs do not create protection for land on their

own, but encourage voluntary action by property owners to protect part or all of their
property. This is useful because a conservation covenant may affect the economic
value of a private property, and it also creates long-term obligations for landowners.
Tax exemptions and federal tax benefits may help to offset these implications for
property owners who want to play an active and direct role in conservation of land and

ecosystems.

While government authorities cannot control whether specific properties will be
protected with conservation covenants or as ecological gifts, the frameworks for
eligibility require that properties be in certain areas and meet certain requirements,
which helps to provide some level of strategic guidance that can complement other

spatial regulation and policy as described elsewhere in this Guide.

%7 |slands Trust Act, supra note 118, s 49.5.

7% |bid, s 49.6.
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CHAPTER 7 - INTERJURISDICTIONAL LEGAL
COORDINATION

. INTRODUCTION

This chapter reviews how marine and coastal protection is coordinated across multiple
jurisdictional authorities within BC. In some cases this has led to interjurisdictional
arrangements formalized by regulations, MOUs or other agreements, in others the

coordination is supported by planning and more ad hoc arrangements.

In this chapter, “interjurisdictional” means that two or more orders of government
are acting in a coordinated manner in order to address instances of overlapping
jurisdiction. This is especially important for marine protection, because federal,
Indigenous, provincial, territorial, and local governments have overlapping
responsibilities when it comes to protecting the ocean.”® For example,
interjurisdictional agreements are often negotiated to develop and assess proposals

for candidate marine protected area (MPA) sites, and manage MPAs.?”°

Overlapping jurisdiction is an element of Canada’s Constitutional framework, and
is supported by the principle of cooperative federalism, which accommodates
overlapping jurisdiction between all orders of government, including Indigenous

governments.”’

This chapter addresses the following approaches to interjurisdictional coordination in BC:

* coastal planning, marine spatial planning and integrated coastal/oceans management;

* interjurisdictional management plans for estuaries, a particularly valuable and
threatened type of coastal ecosystem in BC that are also sites of significant
overlapping jurisdiction; and

* layered approaches, where areas are co-designated or multiple designations are
applied to protect a particular area.

%% Camille Mageau, David VanderZwaag & Susan Farlinger, “Ocean policy: a Canadian case study.” In Biliana Cicin-Sain, David Vanderzwaag, & Miriam
C Balgos, eds, Routledge handbook of national and regional ocean policies (New York: Routledge, 2015) at 64.

90 For example, in the instance of Scott Islands Marine National Wildlife Area, the federal government lead agency, Environment and Climate Change
Canada (ECCC), will conclude a management agreement with the Quatsino First Nation, the Tlatlasikwala First Nation, and the Province of British
Columbia. See Environment and Climate Change Canada, “Establishing the Scott Islands Marine National Wildlife Area” (13 September 2018),
online: Government of Canada, <
https://www.canada.ca/en/environment-climate-change/news/2018/09/establishing-the-scott-islands-marine-national-wildlife-area.html>; and
Spotlight on marine protected areas in Canada, Fs23-559, (Ottawa: Fisheries and Oceans Canada, 2010). For an example outside of BC, the PEI
Natural Areas Protection Act protects coastal sand dunes adjacent to the Oceans Act designated Basin Head Marine Protected Area, off the coast
of PEl. See Mageau, VanderZwaag & Farlinger, supra note 989 at 56; and Basin Head Marine Protected Area Regulations, SOR 2005/293, Regulatory
Impact Analysis Statement, (2005) C Gaz |, 2268.

91 See Chapter 1, Jurisdiction, Section V.
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Due to the volume of material, this chapter focuses on agreements between two or
more orders of government concerning the identification, designation, or management
of a particular marine or coastal area in the province. It does not discuss the full range
of interjurisdictional agreements applicable to coastal and ocean zones in BC such as

992

broad MOUs that promote collaboration,?? reconciliation agreements,”” and other

government to government agreements.””*

Il. COASTAL AND OCEAN PLANNING: INTEGRATED COASTAL
MANAGEMENT AND MARINE SPATIAL PLANNING

2.1 Overview

Land use planning has a long history in Canada and other countries. Coastal planning
is @ more recent phenomenon.?” Planning for marine areas, in the form of marine

spatial planning (MSP) or ocean planning, is an even more recent phenomenon.

Is marine spatial planning the same as integrated coastal
zone management?

Yes and no. Both involve a strategic approach; both are concerned with the integration
of different uses and activities — both aim to avoid conflict. However, the definition of

the boundaries of coastal management has been limited in scope traditionally.

In most places of the world, coastal management has focused on a narrow strip

of coastline, typically within a kilometre or two from the shore and occasionally
focusing on a water body such as an estuary. Rarely have the inland boundaries of
coastal management included coastal watersheds or catchments areas, although
that is changing in some places because of concerns about nonpoint source runoff,

e.g., pollution from agriculture. Even more rarely does coastal management extend

92 See e.g. Canada-British Columbia Memorandum of Understanding Respecting the Implementation of Canada’s Oceans Strategy on the Pacific Coast
of Canada, British Columbia and Canada (September 2004).

9% See e.g. Fisheries and Oceans Canada, News Release, “Government of Canada signs historic reconciliation agreement with BC Coastal First Nations,”
(26 July 2019), [Fisheries and Oceans Canada, “Fisheries Reconciliation Agreement Announcement”], online: Government of Canada,
<https://www.canada.ca/en/fisheries-oceans/news/2019/07/government-of-canada-signs-historic-reconciliation-agreement-with-bc-coastal-first-nations.html>.

9 See the current list of agreements between the Province of BC and First Nations, including agreements relating to coastal and ocean areas, at
“First Nations Negotiations” (accessed August 2020), online: Government of British Columbia,
<https://www2.gov.bc.ca/gov/content/environment/natural-resource-stewardship/consulting-with-first-nations/first-nations-negotiations>. See also
Michael Hudson, “British Columbia-Indigenous Nation Agreements: Lessons for Reconciliation?” (2018) 20 IRPP Insight 1.

95 Other commonly used terms for coastal planning include “coastal management” and “integrated coastal management planning.”
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into the territorial sea and/or beyond to the exclusive economic zone. Ecosystem-
based, marine spatial planning focuses on marine places in which the boundaries are

ecologically meaningful and ensures integration with coastal and inland areas.

Reprinted from MSP Facts, UNESCO and Intergovernmental Oceanographic

Commission, http://msp.ioc-unesco.org/about/msp-facts/

MSP is a comprehensive form of marine management, which “look(s] at the "bigger
picture’ and [manages] current and potential conflicting uses, the cumulative effects of
human activities, and marine protection.”?? MSP is not a substitute for single-sector
management, but rather a practical way to improve the way marine space is used,
balance development with ecological protection, and engage citizens in a transparent
process to deliver all of the ocean’s benefits.”” MSP is rapidly spreading around the
world as ocean uses intensify. An important goal of MSP is to identify areas that require

enhanced protection, such as MPAs.

In Canada, ocean uses are regulated under several different laws and through a variety
of government agencies. This can lead to conflicting decisions for different ocean uses in
the same area. For example, a federal decision to approve an increase in oil tanker traffic
in one area may conflict with another federal decision to designate the same area as
critical habitat for endangered marine mammals, and with an Indigenous government’s

decision to restore the ecosystem of that area in order to resume shellfish harvesting.

Within coastal areas in BC the Province has jurisdiction over the foreshore (or
intertidal zone), but has tended not to exercise this jurisdiction, leaving a gap in
coastal management. Coordinated regulation of all ocean and coastal sectors
(such as fisheries, shipping, and oil and gas) across all orders of government is a

way to achieve more harmonized, consistent and comprehensive management.?*

9% Fanny Douvere, “The Importance of Marine Spatial Planning in Advancing Ecosystem Based Sea Use Management” (2008) 32 Marine Policy 762 at 767.

97 Charles Ehler & Fanny Douvere, Marine Spatial Planning: A Step-by-Step Approach toward Ecosystem-based Management, Intergovernmental
Oceanographic Commission and Man and the Biosphere Programme, OC Manual and Guides No 53, ICAM Dossier No 6 (Paris: UNESCO, 2009).

98 Matthew Heemskerk, “National Efforts at Integrated Coastal Zone Management: The Canadian, Australian and New Zealand Experiences” (2001)
10 Dalhousie J Legal Stud 158 at 163; Biliana Cicin-Sain & Robert W Knecht, Integrated Coastal and Ocean Management: Concepts and Practices,
(Washington, DC: Island Press, 1998).
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Other jurisdictions, such as Australia, New Zealand and the European Union, have
achieved this coordination through integrated coastal management, which reduces
fragmentation and increases communication and cohesion, with the overall goal of

better management of coastal zones and connected marine waters.?”?
Integrated Management Planning under the Oceans Act

Canada’s Oceans Act requires the preparation of integrated ocean management
plans, but does not define this term.” The Act directs the Minister of Fisheries and
Oceans to lead integrated management planning for all estuaries, coastal waters and
marine waters under Canadian waters or within the EEZ, and engage in collaborative
planning involving all federal Ministers, boards and agencies, provincial and territorial

governments, and affected aboriginal organizations, coastal communities.

In the Policy and Operational Framework for Integrated Management of Estuarine,
Coastal and Marine Environments in Canada, DFO outlined how it plans to meet
the integrated management planning requirements under the Oceans Act. DFO has
described two types of ocean plans for larger and smaller scales, respectively: Large
Ocean Management Areas (LOMAs) and Coastal Management Areas (CMAs)."%"

The plans are supposed to identify ecosystem-based management objectives for
marine ecosystem structure and function, such as productivity, key species, and
sensitive habitats. The Policy states that the objectives may be expressed as limits

on ecosystem conditions that should be avoided. If the limit is surpassed, the plans

are meant to trigger management actions to improve ecosystem health, including
identifying candidate areas for MPAs, ecologically sensitive habitat, and marine species
and special features in need of special protection. Progress on LOMAs has occurred,
such as the Pacific North Coast Integrated Management Plan, addressed in this
chapter. No CMAs have been developed to date.

9% Many other industrialized coastal countries have a comprehensive policy or approach to their marine and coastal zone. Australia, for example, defines
marine bioregional plans in federal legislation, and several Australian states define the terms coastal management and coastal zone management.
The New Zealand Coastal Policy Statement guides local authority management of the coastal environment. The EU has adopted Directives on
Maritime Spatial Planning, and a Marine Strategy as well as a Recommendation on Integrated Coastal Zone Management. See: Frank R Rijsberman,
Integrated coastal zone management: review of progress in selected OECD countries, vol 5 (Paris: OECD, 1997) at 21; Environment Protection and
Biodiversity Conservation Act (Cth), 1999/91, s 176; Coastal Management Act (NSW), 2016/20, s 4; New Zealand Department of Conservation, New
Zealand Coastal Policy Statement 2010, (Wellington, NZ: Department of Conservation, 2010); EC, Commission Directive 2014/89/EC of 23 July
2014 establishing a framework for maritime spatial planning, [2014] OJ, L 257/135; EC, Commission Directive 2008/56/EC of 17 June 2008
establishing a framework for community action in the field of marine environmental policy (Marine Strategy Framework Directive), [2008] OJ,

L 164/19; European Union, Recommendation of the European Parliament and of the Council of 30 May 2002 Concerning the Implementation of
Integrated Coastal Zone Management in Europe (Recommendation) Official Journal L 148 06/2002 P. 0024-0027 (2002) ch 2.

1000 Oceans Act, supra note 57, ss 29-31.

1001 Fisheries and Oceans Canada, Policy and operational framework for integrated management of estuarine, coastal and marine environments in
Canada (Ottawa: Fisheries and Oceans Canada, 2002).
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Integrated Management under Provincial Law

BC has no comprehensive law for marine spatial planning, coastal planning, or
proactive integrated ecosystem-based management in the ocean. There is no
provincial equivalent to the federal Oceans Act. This makes BC an outlier compared
to provinces in Atlantic Canada, and neighbouring US Pacific states, which have laws
dedicated to the protection or coordinated management of coastal zones and ocean
areas.'®? As a result, the province’s most crowded coastal and ocean areas, located
in the Salish Sea, have no guiding plan. In particular, there is no plan coordinating
multiple jurisdictions in the waters adjacent to its busiest port, Port Metro Vancouver.

However, the Province has completed a number of marine and coastal plans in certain
areas of the province, described below. Some features of the plans involve spatial

protection, such as zoning, and recommendations about uses in specified locations.
2.2 Examples
Provincial Coastal and Marine Plans on Vancouver Island

In the early 2000s, the Province of BC developed seven coastal plans for a number
of relatively small but ecologically important areas on northern Vancouver Island that

were also subject to economic development pressures: '

e Baynes Sound Coastal Plan;

e Cortes Island Coastal Plan;

e Johnstone-Bute Coastal Plan;

e Kyuquot Sound Coastal Plan;

* Malaspina Okeover Coastal Plan;

e Nootka Coastal Land Use Plan; and
e North Island Straits Coastal Plan.

The Province developed these plans as part of a broader land use planning initiative,
and they apply only to coastal and estuarine areas, or even more narrowly to

specific activities in those areas (e.g. “shellfish aquaculture”).'®* The plans included
“conservation” as a designated use. The plans often identify environmentally sensitive
areas, seek to direct development and other activities away from such areas, and offer
strategic direction for provincial tenure applications.

1002 Georgia Lloyd-Smith, Deborah Carlson & Michael Bissonnette, Caring for our Coast: Lessons for BC from Coastal Management Laws around the World.
(Vancouver: WCEL, 2020), online (pdf): <https://www.wcel.org/publication/caring-our-coast-lessons-bc-coastal-management-laws-around-world>.

1003 “Coastal and Marine Plans” (accessed August 2020), online: Government of British Columbia,
<https://www2.gov.bc.ca/gov/content/industry/crown-land-water/land-use-planning/coastal-marine-plans>.

1004 See e.g. British Columbia, Ministry of Sustainable Resource Management, The Baynes Sound Coastal Plan for Shellfish Aquaculture (Coast and
Marine Planning Branch, 2002).
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The provincial government put significant work into these plans, including mapping
ecosystem values and collaborating with rights-holders and other authorities including
First Nations and federal agencies. However, the government did not intend to
translate these plans into regulatory objectives, meaning they have persuasive, but not

legal, force.’® The plans refer to regular updating, but no updates have occurred.
West Coast Aquatic Coastal Strategy for the West Coast of Vancouver Island

The west coast of Vancouver Island has rich and diverse coastal and marine
ecosystems, important fisheries, and more than a third of the world’s marine mammal
species.'® West Coast Aquatic, a regional cooperative aquatic management body,
was the first integrated ecosystem body recognized under the federal Oceans Act. Its
board is composed of:

* two representatives appointed by the Government of Canada;

* two representatives appointed by the Province of British Columbia;

* members appointed by Nuu-chah-nulth Nations (as per their governance models);
* two representatives appointed by the regional districts; and

e following nomination from relevant and affected coastal communities, 10 non-

government members jointly appointed by the governments.””

West Coast Aquatic produced the Coastal Strategy for the West Coast of Vancouver
Island in 2012, a stand-alone strategic plan for this large area. All four orders of
government endorsed the ecosystem-based, culturally nuanced Strategy, which
establishes shared values, goals and priorities for action on the coast, but does not
use designations or zoning. The Strategy does not limit the decision-making ability of
Ministers, Officials, or Chiefs, nor does it supersede Treaties or other agreements.'%%®

1005 See e.g. the Minister's letter in British Columbia, Ministry of Sustainable Resource Management & Fisheries and Oceans Canada, Quatsino Sound
Coastal Plan (Coast and Marine Planning Branch, 2004): “This plan has been prepared in accordance with provincial jurisdiction over coastal and
foreshore areas of British Columbia’s coast. It is intended to assist LWBC and other provincial agencies when considering applications for coastal
tenure. It also assists the local communities and the Quatsino First Nation by identifying opportunities for sustainable development, conservation and
recreation. Further, it marks a growing level of co-operation between the federal and provincial governments in their efforts to improve efficiency
within the tenure referral process. It will prove a useful tool for individual development proponents, including local entrepreneurs, by identifying in
advance the opportunities for Crown land and marine uses that may be found in Quatsino Sound.”

1006 West Coast Aquatic, Coastal Strategy for the West Coast of Vancouver Island, 2012 (Port Alberni: West Coast Aquatic, 2012) at 3.
1007 West Coast Aquatic, “West Coast Aquatic Governance Board Orientation Manual” (28 March 2016), online (pdf) at 4: West Coast Aquatic,
<https://www.dropbox.com/sh/llfémajhgv2sq2x/AADtjXq__CT26owTMKr4fPfHa/Governance%20Documents?dl=0&preview=WCA+

Governance+Board+QOrientation+Manual.pdf&subfolder_nav_tracking=1>.

1008 West Coast Aquatic, “Coastal Strategy for the West Coast of Vancouver Island” (2012), online (pdf) at 39: West Coast Aquatic
<http://westcoastaquatic.ca/wp-content/uploads/2016/09/WCVI-Coastal-Strategy-email-version-2.pdf>.


https://www.dropbox.com/sh/llf6mqjhgv2sq2x/AADtjXq__CT26owTMKr4fPfHa/Governance%20Documents?dl=0&preview=WCA+Governance+Board+Orientation+Manual.pdf&subfolder_nav_tracking=1
https://www.dropbox.com/sh/llf6mqjhgv2sq2x/AADtjXq__CT26owTMKr4fPfHa/Governance%20Documents?dl=0&preview=WCA+Governance+Board+Orientation+Manual.pdf&subfolder_nav_tracking=1
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The Strategy identifies marine spatial planning as a key priority, as a way to achieve the

following goals (among others):

e protect significant ecological, social, economic and cultural values necessary to
maintain a high quality of life in Barkley and Clayoquot Sounds;

e match activities and uses to suitable areas;

e identify areas that require increased protection as a result of their environmental

and ecological significance; and

* encourage economic development in a way that is compatible with the

environment and existing activities and uses.'%

Unlike the provincial coastal plans described in the section above, the West Coast
Aquatic Strategy was developed collaboratively by representatives from different

orders of government, including Nuu-chah-nulth Nations.
Northern Shelf Bioregion/Great Bear Sea — One Area, Three Planning Processes

The Northern Shelf Bioregion (NSB), also known as the Great Bear Sea and the Pacific
North Coast, is a vast and biologically rich area, home to an abundance of marine
wildlife.”" [t encompasses over two-thirds of BC's coast, extending from northern
Vancouver Island to the Alaska border, and westward to the base of the continental

shelf slope.™™

The NSB is the location of some of the most advanced marine planning efforts in
Canada.'"? Governments have completed two marine planning efforts in the area,
and are close to finalizing Canada’s first marine protected (MPA) network there. These
efforts build upon the marine plans of the First Nations of the Pacific North Coast,

whose cultures date back to time immemorial.

1009 West Coast Aquatic, “Coastal Strategy for the West Coast of Vancouver Island” (2012), online (pdf) at 32: West Coast Aquatic
<http://westcoastaquatic.ca/wp-content/uploads/2016/09/WCVI-Coastal-Strategy-email-version-2.pdf>.

1010 See e.g. Coastal First Nations, “Exploring the Great Bear Sea” (10 April 2017), online: Coastal First Nations,
<https://coastalfirstnations.ca/exploring-the-great-bear-sea/>.

101 MPA Network, “The Region” (accessed August 2020), online: MPA Network: BC Northern Shelf, <http://mpanetwork.ca/bcnorthernshelf/the-region/>.
19121n 2009, the Canadian Science Advisory Secretariat identified 13 spatial units known as “bioregions” in Canada’s ocean and in the Great Lakes,

including the Northern Shelf Bioregion. See Canadian Science Advisory Secretariat, “Development of a Framework and Principles for the
Biogeographic Classification of Canadian Marine Areas” Science Advisory Report 2009/056 (Ottawa: Fisheries and Oceans Canada, 2009).
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Great Bear Sea

The Pacific North Coast Integrated Management Area (PNCIMA)

The First Nations of the Pacific North Coast engaged in marine management long
before Crown governments arrived. However, with the passing of the federal Oceans
Actin 1997, the federal government, and specifically Fisheries & Oceans Canada
(DFO), became responsible for integrated management planning throughout Canada’s
waters. PNCIMA was one of the five Large Ocean Management Areas (LOMAs)
identified in the 2005 “Canada’s Oceans Actions Plan,” DFO’s strategic plan for
meeting the Oceans Act requirement.’"?

The goal of the PNCIMA Plan (often referred to as just “PNCIMA”) was to “ensure
a healthy, safe, and prosperous ocean area by engaging all interested parties in
the collaborative development and implementation of an integrated management
plan.”"?* PNCIMA was also tasked with providing input into the development of a
federal-provincial network of MPAs.10"®

1913 Online: <http://www.dfo-mpo.gc.ca/oceans/documents/oap-pao/oap-eng.pdf>.

101 Figure 3-3 PNCIMA Timeline, PNCIMA Initiative, Fisheries and Oceans Canada, DRAFT Pacific North Coast Integrated Management Area Plan
(Vancouver: OceansBranch, 2013) at 19.

1015 PNCIMA Secretariat, Issues, Challenges & Opportunities: A Discussion Paper, (Brentwood Bay, BC: JG Bones Consulting, 2009) at 21.
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In 2010, Indigenous umbrella organizations, Canada, and the Province of BC signed
a tripartite Memorandum of Understanding for PNCIMA, representing a government-
to-government relationship “of a different character than that between governments
and stakeholders.”?' The PNCIMA governments intended to develop marine zoning,

along with recommended uses and activities associated with each zone.

However, partway through the development of the plan, due to political concerns,
the federal government changed the scope of the PNCIMA planning process and
withdrew from a funding agreement.’®"” The revised PNCIMA process omitted multi-
stakeholder intergovernmental working groups, the marine technical analysis team,
regional forums, capacity grants for stakeholders, and technical and administrative
support. The federal government completed the plan without the full participation of
the provincial and Indigenous partners, and approved the PNCIMA plan in 2017. The
final plan contains an Ecosystem Based Management framework but no spatial plan,

and no zones."0'8
The Marine Plan Partnership (MaPP)

In response to the federal government’s reduced scope for the PNCIMA plan,

the Province and the Indigenous governments decided to form the Marine Plan
Partnership (MaPP). MaPP covered the same geographic area as PNCIMA, used similar
bilateral rather than tripartite governance structures, and involved the same provincial
and Indigenous governments as planning partners.’®'? The MaPP initiative produced
marine spatial plans with large-scale zones for four sub-regions: Haida Gwaii, North
Coast, Central Coast and North Vancouver Island. The plans were developed to
“create opportunities for sustainable economic development, support the well-being

of coastal communities, and protect the marine environment.”9%

First Nations’ marine use plans were an important underlying component of each
MaPP plan providing background information, protocols, and key policies for marine
resource management and marine uses, including spatial zoning designations.’®' The

final plans reflect Indigenous laws, values and traditions.

1016 PNCIMA Initiative, Fisheries and Oceans Canada, DRAFT Pacific North Coast Integrated Management Area Plan (Vancouver: Oceans Branch, 2013) at 5.

197 Nowlan, Linda. “Brave New Wave: Marine Spatial Planning and Ocean Regulation on Canada’s Pacific.” Journal of Environmental Law and Practice
29 (2016): 151.

1918 The plan is online at http://pncima.org/
1919 http://mappocean.org/
1920 Marine Planning Partnership for the North Pacific Coast, “Things to Know About MaPP”, online: MaPP <http://mappocean.org> at 1.

1921 Marine Plan Partnership Initiative. 2015. North Vancouver Island Marine Plan at 6.
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Comprehensive multisector ocean zoning is relatively new, and MaPP’s recommended
spatial zones for the ocean are a first for Canada. (LOMA plans completed in other
regions of Canada do not use zones.) The MaPP plans allocate marine space and
define compatible and incompatible uses for each of the three zones: protection
management zones (PMZs), general management zones (GMZs), and special
management zones (SMZs). Zoning designations apply to the entire water surface,
water column and seabed. Zones are intended to “reduce present and potential
conflicts among uses and activities, provide business and user group certainty, improve
efficiency in permitting decisions, provide information regarding marine protected area

network planning, and give general guidance for resource managers.” %%

Table 1 summarizes the total amount of the Plan area in each type of zone. Most of the MaPP
region is zoned as GMZ (62%); PMZ comprises 16%, and SMZ comprises about 4%.'0%

Table 1. MaPP Zoning Summary Table

Zone Type Percent of Shoreline | Percent of the

MaPP Region |Length MaPP Region
(km) Shoreline*

Protection Management 16,278 16% 10,850 37%

Zone (PMZ)

Special Management Zone | 3,786 4% 4,004 14%

(SM2)

General Management Zone | 63,292 62% 8,271 28%

(GM2)

Existing and proposed 14,050 14% 5,573 19%

protected areas not within

PMZs

Areas without zoning 4,118 4% 753 2%

Total 101,524 | 100% 29,451 100%

*SHORELINE IS THE INTERSECTION OF THE APPARENT HIGH WATER LINE WITH THE LAND (INCLUDING ISLANDS).

1922 Marine Plan Partnership Initiative. 2015. North Coast Marine Plan at 177.

1923 Marine Plan Partnership Initiative. 2016. Regional Action Framework at 26.
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MaPP plans are currently being implemented through Implementation Agreements,
written agreements between the Province and partner First Nations that set up
organizational structures, identify priority actions for plan implementation, and lay

out general provisions on how the governments will work together. MaPP Plans are
also used to guide integrated fisheries management planning within the jurisdictional
powers of the First Nations and the Province, tenure applications, and referral
processes, which governments use to solicit input on proposed natural resource
authorizations or projects from existing tenure holders, government agencies, and the
public. The Plans provide input to the creation of the NSB network of MPAs (below).

Northern Shelf Bioregion MPA Network Planning Process

Finally, a planning process to create a network of MPAs is underway in the NSB, an
area with the same boundaries as PNCIMA and MaPP. The NSB MPA Network process
is co-led by the federal, First Nations and provincial governments, and is based on the
2014 Canada-BC MPA Network Strategy, which states that: “A systematic approach

to network planning will enhance the capacity of existing and future MPAs to achieve

multiple goals and objectives that no one single MPA could achieve.”%%

In 2017, the NSB MPA Network noted that there were over 185 provincial and

federal MPAs protecting 28% of the Pacific coastline of BC and 2.8% of the Pacific
waters of Canada. The vision of the NSB MPA Network is to create “an ecologically
comprehensive, resilient and representative network of marine protected areas that
protects the biological diversity and health of the marine environment for present and

future generations.”

The proposed network connects multiple existing MPAs and proposes changes

to management measures in some of those areas. It also proposes adding new
management measures to certain SMZs and PMZs identified under MaPP, as well

as creating new MPAs that would cover an additional 5% of the bioregion for a
total footprint of 32%.9% Ten percent of the bioregion would be placed under high
protection (IUCN categories |b-ll), and 22% under moderate protection (IUCN
categories IV-VI).%%¢ The remaining area (68%) would be unprotected and subject
to regular management measures. At the time of writing, the draft network scenario
is expected to be shared publicly in the winter of 2021, with endorsement and

implementation to follow.

1924 Canada-British Columbia Marine Protected Area Network Strategy, supra note 630 at 2.
1925 The total proposed network footprint would cover 32% of the bioregion, with new sites accounting for 5% of the bioregion.

1026 JUCN Ib-lIl sites allow traditional harvesting, scientific research, and non-extractive recreation and tourism, but do not allow recreational and commercial
fishing. Shipping is permitted in IUCN Il and Il sites. IUCN IV-VI sites permit a range of activities including recreational and commercial fishing and
may allow other uses such as aquaculture, works like harbours and dredging, and other activities. For more details on IUCN categories, see chapter xx
on International law, section x.
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2.3 Strengths

Large scale, comprehensive marine plans for marine and coastal areas, such as

the PNCIMA and MaPP plans, are intended to improve overall marine health. The
plans aim to account for all human uses in a particular part of the ocean, integrate
environmental, social and economic objectives, and allocate space to minimize conflict
between users. Other goals are to provide greater certainty for marine users, and

manage cumulative impacts.

The Protection Management Zones (PMZs) designated in the MaPP plans provided
“valuable information” for the development of an MPA network.'®?” As the PNCIMA
Plan did not contain zoning, it did not assist with MPA identification.

The PNCIMA Plan and the MaPP plans share an ecosystem based management (EBM)
framework. EBM differs from conventional resource management by accounting

for the entire system, instead of individual ecosystem components. EBM addresses
interactions among ecosystem components and management sectors, as well as
cumulative impacts of multiple activities. Humans are an integral part of the ecosystem
in EBM. Scientists and managers believe that large-scale, comprehensive EBM is
critical for effective marine conservation and resource management.'*? The use of EBM
in MaPP and the MPA Network planning process follows best practice and increases
cohesion between the two processes, and should ultimately lead to more effective and

efficient outcomes.

The benefits that emerged from the more detailed MSP process (MaPP) that included
detailed multisectoral zoning, and produced four subregional plans, were greater than
benefits from the “high-level” strategic plan (PNCIMA) in these respects:

* The conclusion of the MaPP planning process led directly to more foreshore and
marine areas in the Great Bear Sea being included in conservancies, a designation
under the BC Park Act that respects the compatibility of certain Indigenous

activities with conservation goals.'%?

* MaPP’s governance innovations include effective co-leadership in the planning process
by governments (Indigenous and provincial) not typically seen as leaders in oceans

governance in Canada; and the incorporation of Indigenous values in the plans.

1927 Central Coast Marine Plan, (Marine Planning Partnership Initiative, 2015) at 11, online (pdf): Marine Plan Partnership
<http://mappocean.org/wp-content/uploads/2015/08/MarinePlan_CentralCoast_10082015.pdf>.

1928 Levin, supra note 42.

1029 See Chapter 4, Provincial Law, Section 1.3, Conservancies. See also Stronghill, Rutherford & Haider, supra note 700.
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* MaPP plans followed scientific best practice by delineating detailed zones
using internationally accepted IUCN Guidelines. Protection management zones
(PMZ) in the MaPP plans give priority to conservation. Each PMZ subzone is
classified as one of the six protected area management categories outlined in
the Guidelines for Applying the IUCN Protected Area Management Categories
to Marine Protected Areas.'®° Each of these subzones has an associated chart of
compatible uses: recommended, conditional, or not recommended, following the
IUCN guidance. The governments chose to use the IUCN categories to provide
a consistent, internationally recognized approach, and to assist planners and

stakeholders to conserve a range of values in locally specific circumstances.’®!

* The MaPP plans address issues critical for ocean health such as climate change,

cumulative impacts, and underwater noise.

* The MaPP detailed implementation strategy is designed to strengthen
collaborative oceans governance, use the zones to direct activities, increase
monitoring and enforcement, foster an EBM marine economy with an emphasis on
local benefits from seafood and marine resources, and use adaptive management
and research to better address climate change impacts'®.

Though experience is still recent, the benefits of marine planning around the world are
emerging. An analysis of five representative MSPs documented economic benefits,
especially for offshore wind energy; environmental benefits from siting industrial uses
away from sensitive habitat and reducing the risk of oil spills and ship collisions with
marine wildlife; and social benefits from bringing stakeholders together and building
trust. The study found that marine plans also saved stakeholders time and money on site
assessments, environmental impact studies, and legal fees by providing the necessary

data up-front, and facilitating greater certainty and speed in the permitting process.'*

1950 Dudley, supra note 188.
1951 Haida Gwaii Marine Plan, supra note 138, at 56.

1952 MaPP Implementation Strategy, 2015-2020, (Marine Plan Partnership for the North Pacific Coast, 2016), online (pdf): Marine Plan Partnership
<http://mappocean.org/wp-content/uploads/2016/12/MaPP_Implementation_Strategy_web_20161230.pdf>.

1053 Jason Blau & Lee Green, “Assessing the impact of a new approach to ocean management: Evidence to date from five ocean plans” (2015) 56 Marine
Policy 1.
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2.4 Weaknesses

In this case, the existence of two different sets of plans — MaPP and PNCIMA - for the
same region indicates a lack of integration, contrary to the intent of the Oceans Act,

which requires collaborative planning between all of orders of government.’®4

Neither plan addresses federally regulated ocean uses such as shipping and
commercial fisheries in detail. The MaPP plans purposely did not address federally
regulated activities because the federal government did not participate in the process,
and the PNCIMA plan contains general goals and objectives but lacks specific direction
for ocean uses. The MPA Network Plan is an opportunity to remedy this gap by
regulating shipping and fishing within protected areas.

The lack of a legal framework to implement coastal and marine planning means the
project-by-project approach continues. The objectives in PNCIMA and the MaPP

plans are not binding on decision-makers. Both sets of plans are voluntary and

rely on existing legal tools for implementation, such as existing marine protection
designations under federal, provincial and Indigenous laws, as well as existing laws to
govern tenures, permitting and approvals for marine activities. The development of
the MPA Network will in part remedy this weakness by legally designating new MPAs
and ensuring that new candidate sites, such as PMZs under MaPP, are protected in law.
However, a more explicit and tailor-made legal framework would better implement the

non-spatial plan elements and management of areas outside of MPAs.

Overall, PNCIMA, MaPP and the NSB MPA Network represent significant advances
in marine and coastal spatial protection in BC. Earlier coastal plans from the 1990s in
BC were substantially limited in their geographical scope, and were not designed to
manage cumulative impacts or to advance ecosystem recovery in already-disturbed
areas.’®™ As noted in one of the earlier plans: “As there is no way to estimate the
actual range and number of new tenured uses that might occur as a result of the
Plan, the environmental review provides only a rough approximation of potential

environmental risks and benefits.” 193¢

1934 Oceans Act, supra note 57, s 31.
1035 See “Coastal and Marine Plans,” supra note 1003.

103 British Columbia, Ministry of Sustainable Resource Management, The Kyoquot Sound Coastal Plan (Coast and Marine Planning Branch, 2003) at 76.
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Ill. ESTUARY MANAGEMENT PLANS
3.1 Overview

Estuaries, where rivers meet the sea, are naturally rare, highly productive “super-
habitats” that support large populations of fish and wildlife in a concentrated area.'¥
This chapter discusses estuary plans separately from other coastal and marine plans
because of their ecosystem importance, the startling losses of estuary habitat that have

already occurred, and the jurisdictional complexity of these areas.

BC has over 440 ecologically valuable estuaries, used by an estimated 80% of all coastal
wildlife. People congregate in estuaries as well. Estuary ecosystems are frequently converted
to human uses and are threatened by the impacts of climate change such as sea level rise,
ocean acidification, temperature change, reduced summer flows, erosion, sedimentation and
flooding.'*® A recent comprehensive synthesis of the state of knowledge of estuary activities
and salmon found that the continued development of estuaries poses risks to wild salmon, BC's

most culturally and economically significant fish species.’®?

The scale of loss of estuary habitat in BC is striking. Seventy percent of the Fraser River
estuary wetlands have been diked, drained, and filled to reclaim land for development
(the greatest cause of estuary loss in the past), and this has more than likely had an
impact on the Fraser River fisheries. Similarly, on Vancouver Island, about half of both

the Nanaimo and Cowichan estuary wetlands have been lost.'%4°

Cowichan Estuary

1037 British Columbia, Ecosystems at Risk in British Columbia: Estuaries in British Columbia, (Victoria, BC: Ministry of the Environment, 2006).

1038 MA Austin et al, eds, Taking Nature’s Pulse: The Status of Biodiversity in British Columbia (Victoria, BC: Biodiversity BC, 2008), online (pdf):
Biodiversity BC, <www.biodiversitybc.org>.

193% Emma E Hodgson, Samantha M Wilson & Jonathan W Moore, “Changing estuaries and impacts on juvenile salmon: A systematic review” (2020) 26
Global Change Biology 1986.

1040 Carolyn K Robb, “Assessing the impact of human activities on British Columbia’s estuaries” (2014) 9.6 PloS ONE €99578. For an evaluation of estuary
management plans, see GL Williams & OE Langer, Review of Estuary Management Plans in British Columbia (Vancouver, BC: Fisheries and Oceans
Canada, 2002).
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The main methods used in BC to spatially protect estuaries are:

e Purchasing and protecting privately owned land. A number of land trust
organizations in BC have purchased land in estuaries (as well as other sensitive areas),
i.e. acquired fee simple title, then leased this land back to the Province. Typically the
Province has a collaborative management agreement with the trust organizations,
who rely on the lease payments for operations and monitoring of the land.

* Designating estuaries with legal protection. Approximately 61% of the estuary-
watershed systems in BC have some form of conservation designation; north coast
estuaries have greater protection than their southern counterparts.'®' Provincial
conservation lands such as Wildlife Management Areas are the most common form
of designation for estuaries.

* Implementing an estuary management plan. Multiple orders of government
collaboratively draft these plans, which include spatial protection recommendations
like area designations or colour-coded habitat classification maps with associated
recommended uses and activities. There has not been a strong record of
implementing the estuary management plans developed to date, but some recent
initiatives suggest that this tool could be used more effectively.

Estuary Management Plans

Estuary management plans arise from the need for coordinated management,

because estuaries are characterized by a range of stakeholders, many activities, and
overlapping authority from all orders of government (federal, First Nations, provincial
and local). The legal framework for estuary management plans in BC varies. Plans can
be formalized by a Provincial cabinet order,'? a Memorandum of Understanding, ' or

can be informal.

The Province historically supported the development of estuary management plans
in a number of locations, mostly in the 1990s. Often the plans were led by DFO, due
to federal jurisdiction. A review of estuary plans in 2002 identified nine completed
plans, predominantly for estuaries on the south coast, and since then, two additional

estuaries have completed plans.

1041 Robb, supra note 1040, at Table 1.
1042 GK Lambertsen, Cowichan Estuary Environmental Management Plan, (Victoria, BC: Ministry of Environment and Parks, 2987).

1043 For example, the Fraser Estuary Management Program is guided by a memorandum of understanding between the federal government, the Province
of BC, the Vancouver Fraser Port Authority and Metro Vancouver—with the notable absence of any First Nations governments. See A Living Working
River: The Estuary Management Plan for the Fraser River Updated 2003, (New Westminster, BC: Fraser River Estuary Management Program, 2003) [A
Living Working River].
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3.2 Examples

e Squamish Estuary Management Plan (SEMP) — The SEMP was established
in 1982 and updated in 1992 and 1999, with the goal of balancing the area’s
biological productivity with its economic potential.’®* The plan created the
Squamish Estuary Management Committee (SEMC), chaired by the District of
Squamish, with members from the Squamish Nation, federal and provincial
regulators, and industry representatives from commerce, forestry, conservation,
recreation and rail. The plan divided the Squamish Estuary into three zones: a
conservation area; an industrial/commercial area; and a transportation corridor.
While the plan does not have any municipal regulatory effect respecting land
use and development; the District of Squamish integrated core SEMP objectives
and plan principles into its Official Community Plan.'®* In 2007, following a
recommendation under the Plan, the Squamish River Estuary was designated
Skwelwil’'em Squamish Estuary Wildlife Management Area, co-managed by the
Province and the Squamish Nation.'®¢ However, in recent years government
partners have pulled back from the SEMP process: DFO, ECCC, and the province
of BC have limited their involvement, and the District of Squamish has transferred

its attention to its Marine Action Strategy.'

NVIONI §3TAL

Howe Sound/Squamish Estuary

1044 Squamish Estuary Management Plan (1999) at 1, online (pdf): District of Squamish,
<https://squamish.ca/assets/PDF/70a3d00bé1/3.14.4-Squamish-Estuary-Management-Plan-1999.pdf>; Williams & Langer, supra note 1040.

104 District of Squamish, “SEMC/SEMP Status Update and Recommendations for District Consideration”, Minutes of the Meting of the Committee of the
Whole (22 May 2018) at 2 [District of Squamish, “SEMC/SEMP Status Update”].

104 British Columbia, Skwelwil’'em Squamish Estuary Wildlife Management Area Management Plan (Squamish, BC: Environmental Stewardship Division,
2007) [British Columbia, “Skwelwil'em Squamish Estuary WMA Management Plan”].

1047 District of Squamish, “SEMC/SEMP Status Update”, supra note 1045; District of Squamish, “Squamish Marine Strategy Final Endorsement”, Minutes
of the Meeting of the Committee of the Whole (17 July 2018) at 3.
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e Nanaimo Estuary Management Plan - Planning for the Nanaimo Estuary, the largest
estuary on Vancouver Island, was initiated in the early 2000s and finalized in 2006.1°4
The Plan created the Nanaimo Estuary Management Committee (NEMC), made
up of representatives from federal, provincial, local and Indigenous governments,
the logging industry, and community and environmental groups.’®’ The plan was
purposefully designed not to require “any new jurisdictions, regulations or bylaws,”
instead requiring NEMC members to implement the plan in accordance with existing
laws and policy.'®° The Plan has been incorporated into other inter-governmental
agreements between Snuneymuxw First Nation and the Province, including two
Memoranda of Agreement to continue estuary management planning and cease
litigation related to log booming that threatened the ability of the Snuneymuxw
First Nation.’®" It is also referenced in the Reconciliation Agreement that formed the
Nanaimo Estuary Working Group to improve the estuary and develop impact benefit
agreements related to impacts of logging. An ecological restoration and monitoring
project in the Nanaimo River Estuary is underway, led by the Nature Trust of British
Columbia, in collaboration with Snuneymuxw First Nation and other partners that
aims to restore estuarine ecosystems including the removal of approximately 2.5 km

of historical agricultural berms and dikes.

e Campbell River Estuary Management Plan (CREMP) - In 2006, the District of
Campbell River created the CREMP, focusing on habitat restoration after years of
damage from industrial uses like logging, marinas, shipping, float plane landings,
and gravel removal.'®2? The Plan was designed to restore lost habitat for juvenile
salmon and other species, manage industrial use, and promote conservation, parks
and tourism, and First Nations inclusion.’®? The process has increased dialogue
among federal, provincial and Indigenous governments.'®* Overall, the Plan
has resulted in many positive changes, including new conservation covenants to

protect land and rezoning of riverfront areas to create parks and greenways.'%> A

1048 Nanaimo Estuary Management Plan, (Nanaimo: Catherine Berris Associates Inc, 2006).

1049 Ibid at 75. Specifically, the Committee included representatives from Snuneymuxw First Nation, DFO, ECCC, the BC Ministries of Environment,
Transportation and Agriculture, the Regional District of Nanaimo, Nanaimo Port Authority, the City of Nanaimo, the Nanaimo River Estuary Log
Storage Association, the Nature Trust of B.C., and the Nanaimo Community Estuary Support Coalition.

190 |bjd at 76.

1057 Snuneymuxw First Nation et al v HMTQ et al, 2004 BCSC 205.

1052 "Campbell River Estuary Habitat Restoration” (accessed August 2020), online: Stewardship Centre of BC,
<https://stewardshipcentrebc.ca/case-studies/318-2/>; Campbell River Estuary Management Plan, (Campbell River: Qu'West Consulting Services,
2002) at 18.

1053 Campbell River Estuary Management Plan, supra note 1052 at 18.

1054 The CREMP is consistent with the Memorandum of Understanding between the District of Campbell River and federal and provincial governments;
dialogue has been encouraged between the Campbell River Indian Band, the province, the federal government and the District to identify potential
alternative Band residential areas that are located away from the estuary; and different levels of government and NGOs have cooperated to create a
provincial wildlife management area (WMA) in the Campbell River Estuary region. See City of Campbell River, “Campbell River Estuary” (2013), online: City

of Campbell River <http://www.campbellriver.ca> [perma.cc/planning-building-development/green-city/environmental-protection/campbell-river-estuary].

1955 Campbell River Estuary Management Plan, supra note 1052 at ii.
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new wildlife management area is also in progress, although as of 2020 this process

has been underway for 11 years and is not yet complete.'%

* Courtenay River Estuary Management Plan (COREMP), (not adopted),
K’é6moks River Estuary Management Plan (KEMP) (under development) - In
2000, DFO commissioned and released the COREMP."%7 Although the COREMP
has been reviewed and updated more than once, it was never adopted by local
governments, as originally intended. In 2013, the name of the Courtenay River
Estuary changed to the K'omoks Estuary, and the K'omoks First Nation is taking
the lead on developing a new estuary plan as part of broader land use planning.’®?
In 2014, K'omoks First Nation met with the Comox Valley Regional District and
Project Watershed, a local NGO, to review the draft KEMP. It showed need for
some revision and input from City of Courtenay and Town of Comox. There are
no recorded updates in recent years, and the K'émoks First Nation is currently

negotiating the jurisdictional status of the estuary.'®

® Somass Estuary Management Plan - In 2001, the Pacific Estuary Conservation
Program (coordinated by Ducks Unlimited) purchased a 100-hectare parcel in the
Somass Estuary. The estuary had been highly degraded by decades of effluent
from the Port Alberni pulp and paper mill, log handling, and sewage disposal:
approximately 66.5% of estuarine habitat is lost or degraded, and only 33.5% of
the original estuary land base remains.'®' The conservation purchase prompted
the creation of the Somass Estuary Management Plan Steering Committee, with
representatives from all orders of government, community and industry, and the
planning process in 2003. The federal government passed special regulations
under the Fisheries Act to protect the sensitive ecosystem of Alberni Inlet and to
mitigate the impact of the mill on migrating sockeye and Chinook salmon.'®? The
Plan informs the plans and policies of the City and Regional District, particularly the

environmental improvement objectives.’%?

10% Kristen Douglas, “Greater protection sought for Campbell River Estuary”, Campbell Valley Mirror (May 4, 2017), online: Campbell River Mirror,
<https://www.campbellrivermirror.com/news/greater-protection-sought-for-campbell-river-estuary/>. The province applied in 2009 to amend a
section of the Crown wildlife reserve to designate the untenured foreshore in the estuary as a WMA to build on the Estuary Management Plan and to
complement the restoration of Baikie Island, but as of 2020 the WMA had not been designated.

1957 Courtenay River Estuary Management Plan, vol 1. Prepared by ECL Envirowest Consultants Ltd (Nanaimo, BC: Fisheries & Oceans Canada, 2000).

1058 Williams & Langer, supra note 1040; “CVRD Initiative on a Courtney River Estuary Management Plan” (17 January 2011), online: Project Watershed
<https://projectwatershed.ca>.

1059 K'6moks First Nation, Comprehensive Community Plan 2014-2024, v 1.0 (K'6moks First Nation, 2014) at 46.

1060 |bid at 67.

1061 Somass Estuary Management Plan, (Port Alberni, BC: Catherine Berris Associates Inc, 2006); IK Birtwell, ME Wright & P Edgell, Aquatic habitat in the
Somass River estuary: a selective review and implications to Chinook salmon (Nanaimo, BC: Fisheries and Oceans Canada & Alberni Valley
Enhancement Association, 2014).

1062 Part 2 of the Pulp and Paper Effluent Regulations (SOR/92-269), passed under the federal Fisheries Act, concerns the Port Alberni Mill.

1063 Somass Estuary Management Plan, supra note 1061, at 5.
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CASE STUDY: Cowichan Estuary Environmental Management Plan

One of the largest estuaries on the BC coast, the Cowichan Estuary has been degraded
over time by diking for agriculture, land development, log handling, and water pollution
from waste discharges, sewage disposal, and agricultural surface runoff.’%*

The BC Ministry of Environment (MOE) introduced one of BC's first estuary
management plans, the Cowichan Estuary Environmental Management Plan, (CEEMP)
by Order in Council under the Environmental Management Act in 1986.'%> Notably,
the Order takes precedence over all other provincial statutes, and requires sign-off by
the Minister of Environment on any activities in the plan area (although the Province
now exercises its authority through the Ministry of Forests, Lands, Natural Resource
Operations and Rural Development (FLNRORD), rather than the MOE). This gave the

CEEMP greater legal effect than other estuary management plans.

The plan is administered by a cross-jurisdictional committee of representatives of the
Cowichan Valley Regional District, FLNRORD, Cowichan Tribes, DFO, and the District of
North Cowichan. The plan is intended “to provide a framework for environmental decisions
and to balance environmental priorities and concerns with those of other interests and
organizations.” Although the plan does not set any measurable targets in relation to
environmental outcomes. Activities occurring within the boundaries of the CEEMP must be

consistent with the Plan and are subject to review by the CEEMP Committee.

Agreements with four major industrial landowners were a key element of the plan and
included requirements to reduce log storage from 49 percent to 19 percent of the
intertidal zone. The Cowichan Watershed Board reports that “Since the introduction
of the plan, the foreshore area given over to log-booms and other industrial activities
has been significantly reduced, and a significant amount of land is now secured for

conservation. 106

A review in 2010 found that the Plan reduced conflict, provided certainty, and limited
further environmental degradation.'®” However, the review noted that the CEEMP
would benefit from the funding of a secretariat, and that stronger links between the

plan and local government regulations would support environmental management

1064 Lambertsen, supra note 1042.
1065 British Columbia, OIC 1652, (1986).
106 “Cowichan Estuary”, (7 October 2010), online: Cowichan Watershed Board, <https://cowichanwatershedboard.ca/content/cowichan-estuary/>.

1067 Rodger Hunter, “Cowichan Estuary Management Plan Review 2010 Update” (15 June 2010), online: Cowichan Watershed Board,
<https://cowichanwatershedboard.ca/wp-content/uploads/2019/04/CowichanEstuaryMgmtPlanReview-2010Update.pdf>.
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objectives. The review also noted that there had been little improvement in water
quality in the estuary, possibly pointing to the need to make stronger connections
with upstream watershed planning and regulation. One NGO, the Cowichan Estuary
Restoration and Conservation Association, reports that the plan has continuously
been ignored in light of industrial expansion and exploitation.'® In October 2019,

a rezoning approval gave the green light for an abandoned log and lumber storage

and shipping facility to become a marine metal manufacturing operation, known as

Westcan Terminal, in the estuary. This rezoning is contrary to the conservation goals
of the Cowichan Estuary Environmental Management Plan, in that intensive industrial
operations are expected to flush more contaminants into the estuary and undo years
of conservation efforts. A local group, the Cowichan Koksilah Estuary Defenders are
investigating a judicial review of the rezoning decision.®?

3.3 Strengths

Estuary management plans have the ability to protect and rehabilitate habitat, improve
coordination and cooperation between different orders of government, and increase
public input and buy-in. For these benefits to occur, however, the plans must be

accompanied by administrative and financial resources.'%’

One of the greatest strengths of BC's estuary management plans is their focus on
conservation and rehabilitation. The more successful plans have spurred greater
estuary protection through protected area designations within the estuary, like the
Skwelwil’'em Squamish Estuary Wildlife Management Area, co-managed by FLNRORD
and the Squamish Nation.”" Conservation gains also arise from the implementation of
restoration plans such as those undertaken in the Squamish estuary.

1068 Goetz Schuerholz, “Background to Cowichan Estuary” (4 January 2016), online: Cowichan Estuary Restoration and Conservation Association
<http://www.cowichanestuary.com>.

199 Larry Reynolds, Barbara Everdene & Shelby Lindley, “How our clients are seeking environmental justice” Environmental Law Alert Blog (22 April
2020), online: West Coast Environmental Law, <https://www.wcel.org/blog/how-our-clients-are-seeking-environmental-justice>.

1070 Williams & Langer, supra note 1040.

1071 British Columbia, “Skwelwil’em Squamish Estuary WMA Management Plan”, supra note 1046.



INTERJURISDICTIONAL LEGAL COORDINATION | GUIDE TO COASTAL AND OCEAN PROTECTION LAW 293

Successful plans integrate restoration and conservation goals into land use and
development decisions. For example, habitat classification systems such as those
developed as part of the FREMP and the Courtenay River plan can be and sometimes
did inform project reviews and approvals, although there was no legal requirement to
follow, or even consider the plan’s colour coded recommended uses. If the political

will exists, conservation objectives developed during the planning process can be
incorporated in land use regulations — for example, the District of Squamish incorporated
the Squamish Estuary Management Plan into its Official Community Plan.'%7?

Estuary planning can also be an opportunity to develop a larger, landscape scale
restoration strategy, as was the case with Squamish Estuary Management Plan. The
relatively fragmented approach to restoration undertaken in the Lower Fraser appears
to have been much less successful. Unlike in the Fraser Estuary plan, a restoration
strategy was built right into the Squamish Estuary Management Plan.

Estuary management planning can focus planning at a meaningful scale that can build
relationships and improve coordination between governments, particularly between
Crown and Indigenous governments. It can help build a common vision, instead of
leaving governments to negotiate project by project. For example, the Province of BC
and the Snuneymuxw First Nation concluded two Memoranda of Agreement alongside
the estuary management planning process, which provided for the continuation of

the process, and discontinuation of litigation commenced by the Snuneymuxw First
Nation. The governments also formed the Nanaimo Estuary Working Group as part of
a Reconciliation Agreement, which considered benefit agreements for log booming,
and explored reducing the impact of log boom storage.’”?

Estuary management planning can also be carried out in an inclusive and transparent
way, which can increase public engagement and support for the plans, especially if
community members see positive outcomes related to their engagement. Inclusive
decision-making allows governments to incorporate a variety of perspectives for

coastal management.

A plan can provide transparency and certainty for all parties, and establish benchmarks

for future planning and decision-making.

1972 District of Squamish, “SEMC/SEMP Status Update”, supra note 1045.

107 British Columbia & Snuneymuxw First Nation, Snuneymuxw First Nation Reconciliation Agreement (27 March 2013) at Schedule “7" -
Engagement Protocol.
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3.4 Weaknesses

Existing plans have not prevented deterioration of estuaries to date. The need for
estuary protection in BC remains high and requires additional legislative and policy
direction from all involved governments: “With uneven estuarine protection along the
coast and management plans for less than 2% of mapped estuaries, it is apparent that
local efforts alone will not be sufficient to conserve estuarine habitats effectively into
the future.”174

Although estuary plans have many potential benefits, much depends on how they
are developed and implemented. One weakness is that this tool is not widely enough
used: only a small number of estuary plans have been completed, and not all of BC's
Class 1 estuaries are covered by a plan.’ This is likely because some of the most-
threatened areas are closest to human settlements, and therefore more complicated
and costly to protect.’”¢ Further, reviews of the plans that do exist are often sporadic,
and the plans are rarely updated.

Another weakness is timing. The Province took a lead role in estuary planning in an era
of greater provincial investment into land use planning in general. Some plans took

up to 20 years to finalize and a number were never fully implemented. In other cases
the original plans have become outdated and the bodies that supported ongoing
coordination and monitoring have ceased to exist. Indigenous nations have undertaken

estuary planning initiatives more recently, as shown in the Burrard Inlet example.

In recent years, estuary management has received little support from either federal or
provincial governments. Reduced government involvement and funding for estuary
management puts these valuable ecosystems at greater risk, and highlights the need
for an overall provincial coastal strategy and law. For example, federal funding for
FREMP and the Burrard Inlet Action Plan was reduced over time and then ceased
entirely with the dissolution of the secretariat bodies in 2013. The Courtenay River
Estuary Plan was never fully implemented, but has reportedly been updated with
K'omoks First Nation leadership and community support, and may be re-released in
the future as the K'omoks Estuary Management Plan.'%”

1974 Robb, supra note 1040.

197 |bid. The Canadian Wildlife Service and Ducks ranked 442 estuaries in BC into five classes based on their size, habitat, vegetation, water bird use
and herring spawn. Class 1 estuaries are the most valuable based on size, and intertidal biodiversity, and include the Chemainus River/Bonsall
Creek Complex, Courtenay River, Cowichan River, Georgetown Creek, Kitimat River, Nanaimo River, Nicomekl/Serpentine River Complex and
Skeena/Ecstall/McNeil River Complex. For the classification report, see: John L Ryder et al, An integrated biophysical assessment of estuarine
habitats in British Columbia to assist regional conservation planning (Delta, BC: Environment Canada, 2007).

197 Robb, supra note 1040.

1077 See “K'omoks Estuary Management Plan,” (accessed August 2020), online: Project Watershed,
<https://projectwatershed.ca/2020/04/26/komoks-estuary-management-plan/>.
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First, it means that plans require ongoing government buy-in for full implementation,
including dedicated resources.’”® In many cases, after the initial planning and
consultation was completed, the level of influence and activities have waxed and
waned based on political interest and funding. This fluctuation in interest often occurs
at the federal and provincial levels. It affects local and Indigenous governments, who
may be invested in maintaining the environmental quality of the estuary, yet lack the
required authority and resources for full plan implementation. For example, in the
Squamish estuary, federal and provincial partners eventually stepped away from their
involvement in the Squamish Estuary Management Plan. Subsequently the District

of Squamish developed its own Marine Action Strategy to guide local marine and
waterfront decision-making.

Second, the lack of a legal framework also means that there is no consequence for
non-compliance: plans can be ignored. As a result, plans also require full and ongoing

stakeholder commitment to be successful.

Third, plans for degraded estuaries need to include overarching restoration strategies
and funding to support ecosystem recovery. FREMP illustrates the drawbacks of a
fragmented approach that leaves restoration activities up to project proponents,
resulting in a range of uncoordinated restoration activities. Project proponents are also

not invested in the long-term success of projects.

Estuaries in BC are located on the traditional territory of First Nations, a fact which
needs greater prominence in estuary management plans, including recognition of

Indigenous jurisdiction and explicitly accounting for Indigenous governance.

Finally, as noted above, funding is a perennial issue, particularly as political interest
fluctuates. It is possible that large environmental organizations like the Nature
Conservancy of Canada can assist with funding. Industries who contributed to estuary
degradation may also donate land, time and money to develop a plan.

1978 Williams & Langer, supra note 1040.
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CASE STUDY: Interjurisdictional Protection of Fraser River
Estuary and Burrard Inlet

The two most significant aquatic ecosystems in the Lower Mainland are Burrard Inlet
and the Fraser River estuary. Both are governed by unique arrangements put into place
by multiple orders of government. The Fraser River Estuary Management Plan and the
Burrard Inlet Environment Action Program (BIEAP), mapped and monitored coastal
habitat in the Lower Mainland, and supported local governments in coastal planning
for environmental protection. However, these programs were both dissolved by the
federal government in 2013. The Tsleil-Waututh Nation (TWN), the “People of the
Inlet”, now leads environmental stewardship in the Burrard Inlet, most recently with an

Environmental Action Plan for the Inlet.
History of Planning Efforts

The Fraser Estuary is subject to a special provincial cabinet order from 1977 that
requires an environmental assessment (EA) for decisions that normally would not

trigger an EA, such as issuing a building permit or issuing a lease on Crown lands.’”?

The Fraser River Estuary Management Program (FREMP) formed in 1985. By the

late 1970s there was concern among both stakeholders and governments that the
ecosystems of the estuary were on the brink of collapse, and both the federal and
provincial governments were initially motivated to take action. Panels of experts
prepared a series of environmental studies, which led to a plan of action. Initial
ambitions involved coordinating the activities of federal, provincial, and local
government agencies in the estuary. Indigenous governments were notably excluded
from the government-to-government aspects of the program, and this was a
fundamental weakness. The Fraser River Estuary Management Plan, finalized in 1994,
was developed under the guidance of DFO and MOE. The stated vision of the FREMP
was to maintain and ensure “a sustainable Fraser River estuary characterized by a
healthy ecosystem, economic development opportunities, and continued quality of
life in and around the estuary.”'%° FREMP funding partners were the BC MOE, ECCC,
DFO, Transport Canada, Port Metro Vancouver, and Metro Vancouver.

1079 British Columbia, OIC 908 (1977). An environmental assessment is required before any individual can: approve a subdivision of land; issue a building
permit; issue a lease on Crown Provincial lands; issue a pollution control or sewage disposal permit; approve a land use contract; undertake any new
or further construction, alteration, extension or renovation of any building or structure; undertake any dredging or filling of land.

1080 A Living Working River, supra note 1043 at 23.
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In 1991, the Burrard Inlet Environmental Action Program (BIEAP) was established

by the same funding partners as a joint action program to protect and improve

the Burrard Inlet. The two programs (BIEAP-FREMP) had an MOU and were jointly
administered beginning in 1996 from an office located in Burnaby, British Columbia.'®
BIEAP and FREMP coordinated the work of more than thirty partner agencies.

ECCC, DFO, the BC MOE, Metro Vancouver and Port Metro Vancouver funded the

partnership programs.

A key weakness of FREMP and BIEAP was that they were not decision-making
bodies, nor did they have any mechanism to establish binding legal objectives for
decisionmakers, or even to develop policies for decision-makers. FREMP-BIEAP did
have a mandate to consult extensively with community stakeholders, but over time,
as it became apparent that hours spent in discussion would not lead to any tangible

change in policy, many community members became disillusioned.%?

FREMP-BIEAP’s greatest success was in coordinating and streamlining environmental

reviews of projects from 1985 to 2013, providing a ‘one-stop shop’ for project

proponents and local governments. Both FREMP and BIEAP also had secretariat
functions that sponsored habitat assessment and environmental monitoring activities,
and developed a series of action plans, and a red, yellow, green classification system
for the estuary and the inlet, but they lacked sustainable funding and any political or
legal power. Eventually partner funding disappeared and the federal government
officially closed the doors in 2013. At present PMV reviews projects in the areas of the
estuary controlled by the federal authorities, and the Province adjudicates in the areas
that it controls.'0%3

Spatial Management Tools

The collaborative prepared several spatial management tools, including the Fraser
River Estuary Management Plan titled “A Living Working River” endorsed by all twelve
municipalities in the FREMP area.

1981 The BIEAP-FREMP project review database and search engine includes more than 3700 entries and is now available on the Community Mapping
Network at <http://www.cmnmaps.ca/FREMP/ProjectReview/>.

1982 Kevin C McNaney, Swimming upstream: Citizen involvement in the Fraser river estuary management program (FREMP). (PhD Dissertation, University
of British Columbia, 2000) [unpublished].

1083 Jennifer Moreau “FREMP dismantled, but ‘new model’ established” Burnaby Now (6 March 2013), online:
<https://www.burnabynow.com/news/fremp-dismantled-but-new-model-established-1.413201>; “Project and environment review applicant” Port of
Vancouver (accessed August 2020), online: Port of Vancouver,
<https://www.portvancouver.com/permitting-and-reviews/per/project-and-environment-review-applicant/?doing_wp_cron=1586209374.3356089591979980468750>.
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FREMP developed an easy-to use-colour coded mapping system of red, yellow and
green based on a habitat classification system (later adopted in other estuary plans,
including the Courtenay River Estuary):'%4

red coded habitats are areas of high productivity fish habitat and consequently the

most restricted for development;

yellow are medium productivity sites; and

green areas are low productivity and best suited for future development.

The colour codes helped prospective developers select appropriate sites before applying
for project approval. Another spatial management tool, Area Designations, identified the
primary uses for areas within the estuary such as log storage, recreation, conservation, or
industry. When development was allowed in sensitive areas and fish habitat was lost, DFO
required compensation projects. A subsequent review of those 151 projects in 2016 indicated
a success rate in restoring habitat of only 33%.'%> Although FREMP streamlined the project

approval process for proponents, it may also have shielded decisionmakers from accountability.

Still, prior to FREMP there had not been any coordinated attempts at estuary management
on this scale in BC, and one expert cited the FREMP plan as “the most comprehensive
approach to estuary planning in British Columbia” due to its two main achievements,

the habitat inventory and shoreline classification and the coordinated project review. The

classification system became a model for those used in several smaller estuaries.'®

AJOLVAYISEO HL1YVI VSVYN

Fraser River Estuary/Burrard Inlet

1084 The updated habitat classification is available on an interactive mapping application at Community Mapping Network, “FREMP-BIEAP Habitat Atlas”,
(December 2016), online: Community Mapping Network, <https://www.cmnbc.ca/atlasgallery/fremp-bieap-habitat-atlas/>.

1985 Megan Lievesley et al, Marsh and Riparian Habitat Compensation in the Fraser River Estuary: A Guide for Managers and Practitioners (Vancouver, BC:
The Community Mapping Network, 2017).

198 Williams & Langer, supra note 1040 at 37.
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Tsleil Waututh Nation’s Burrard Inlet Action Plan

Most recently TWN has been leading environmental stewardship in the Burrard Inlet,
releasing an Environmental Assessment of the Burrard Inlet in 2015 and a State of the
Environment report in 2016. TWN also created the Burrard Inlet Action Plan (BIAP),
an Indigenous led, science-based initiative to address poor environmental health in
the area.'® |t proposes several strategies to monitor, review marine practices within
the Inlet, and develop policies to improve the marine environment.'® The BIAP was
spurred in part due to the closure of BIEAP-FREMP, and recommends reinstituting a
formal partnership between governmental agencies with appropriate representation

from Indigenous governments.'%%?

The most current version of the BIAP was released in 2017 and lists the key issues
within the inlet: water quality, pollution, contamination, estuary degradation, shoreline
loss, shoreline hardening, dredging, invasive species, climate change, habitat
destruction, and the subsequent impact on various inlet dependant species (including

salmon, shellfish, birds, and marine mammals).

The plan identifies several marine spatial protection mechanisms, such as: further

mapping of nearshore habitats; and the identification of fish spawning beaches to
support foraging fish production, which has been identified as a determinant of larger
ecosystem health.'° The report also proposes conservation of “critical nearshore
habitat complexes” at Maplewood Flats Conservation Area, a site of significance for
TWN“IO‘N

Although the BIAP is not a formal agreement between provincial, local, and First
Nations governments and therefore does not establish binding protection for
the marine environment, the BC MOE considers the BIAP to be a ‘stewardship
agreement.”’%? As a result the plan does influence provincial policy and lays

groundwork for the identification of further monitoring and research.

1987 Carleen Thomas & Lindsey Ogston, “Environmental Stewardship Initiatives in Burrard Inlet” (1 September 2019), online (pdf): Tsleil-Waututh Nation
<https://twnation.ca/wp-content/uploads/2019/09/1-CT-LO-BISS-2019.pdf>.

1088 Ts|eil-Waututh Nation, “Burrard Inlet Action Plan” (October 2017), online (pdf) at 9: Tsleil-Waututh Nation,
<https://twnsacredtrust.ca/burrard-inlet-action-plan/>.

1989 Ibid at 12.
199 Ibid at 14.
191 Ibid at 15.

1092 British Columbia, Ministry of Environment and Climate Change Strategy, Compliance Burrard Inlet Effluent Authorization Audit Report 2017, (Victoria,
BC: Ministry of Environment & Climate Change, 2017) at 3.
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IV. MULTIPLE DESIGNATIONS: CO-DESIGNATION AND LAYERING
PROTECTION TOOLS FROM MULTIPLE JURISDICTIONS

4.1 Overview

Marine protected areas (MPAs) may involve more than one legal designation, an
approach that is sometimes referred to as “layering.” For example, an Indigenous
Protected Area (IPA) may also be a designated as federal MPA or national park, and a
provincial protected area may overlap with a local government zoning designation.

Applying multiple designations to one protected area occurs in many areas globally.
An assessment revealed that:

* eighteen countries had over 90% of their MPA networks covered by more than one

designation;

* protection of a site through a national designation in conjunction with an
international designation is the most recurrent type of overlap, followed by the
protection of a site through two national designations; and

* marine areas closer to the shoreline tend to be protected by a higher number of

designations than more remote marine areas.'®”

Other research conducted in the European Union shows that multiple designations
may lead to more effective management, indicated by the presence of a management
plan and improvements in environmental monitoring indicators.'* Whether this is
true because more resources are available for sites with multiple designations, leading
to better management, or because better-managed sites are more likely to attract
multiple designations, is a question for further research.'%%

1% M Deguignet et al, “Measuring the extent of overlaps in protected area designations” (2017) 12 PLoS ONE e0188681.

107 CM Schéré, TP Dawson & K Schreckenberg “Multiple conservation designations: what impact on the effectiveness of marine protected areas in the
Irish Sea?” (2020) International Journal of Sustainable Development & World Ecology. The study examined approximately 200 conservation
designations across 111 MPA sites, including many sites with multiple designations (national, EU, and international) showed that the more
designations a site had, the more likely it was to be effectively managed.

19 Ibid.
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Co- / Multiple / Layered / Tiered Designations

These terms all refer to the use of more than one legislative or non-legislative tool to
designate and manage activities within a protected area.

Co-designation of MPAs occurs when governments use their statutory powers

to designate an area, respecting each other’s jurisdiction. Co-designation may be
particularly useful in the context of British Columbia where the Provincial government
assumes jurisdiction of the seabed in some areas and/or adjacent coastline, the
federal government regulates activities in the water column, and on the surface, and
First Nations have traditions and protocols - all over the same area. Co-designation
occurred in the Haida Heritage Site/Gwaii Haanas NMCA, and SGaan Kinghlas-Bowie
Seamount MPA (see 4.2, BC Examples, below).

Co-designation may be recorded in an agreement, as with the Memorandum of
Understanding (MOU) between the Government of Canada and the Council of

the Haida Nation for the SGaan Kinghlas-Bowie Seamount Protected Area.’® A
crucial part of these agreements is that they are based upon mutual, reciprocal and
overlapping designations by each of the parties.

CASE STUDY: Saguenay-St. Lawrence Marine Park

An interesting example of co-designation of an MPA in Canada outside of BC is the
Saguenay-St. Lawrence Marine Park, which is jointly managed by Parks Canada and
Parcs Québec. The province and federal government signed an agreement in 1990

to produce mirror legislation, leaving the seabed within the proposed protected

area under the jurisdiction of the provincial government, and the water column and
activities within it under the jurisdiction of the federal government, and facilitating
coordination between these two levels of government. This agreement led to the co-
designation of the Saguenay-St. Lawrence Marine Park under the federal Saguenay-St.
Lawrence Marine Park Act and the provincial Loi sur le Parc marin du Saguenay-St-

Laurent in 1997, legally designating the area as a Marine Park.'%?’

19% Canada-Haida Nation MOU on SK-B MPA, supra note 857.

1097 Saguenay-St. Lawrence Marine Park Act, SC 1987, c 37; for the Quebec legislation see SQ 1992, ¢ 16.
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The zoning plan for the Marine Park notes that it is up to respective departments to

apply their respective laws, regulations and management measures in support of the

zoning plan.’®® The Marine Park’s co-directors exercise the powers and functions that

the Acts delegate to them.

The Park is important habitat for marine mammals, such as the endangered St.
Lawrence beluga. The creation of separate legislation for the Marine Park has enabled
the development of unique regulations to protect marine mammals. For example,
federal regulations enable management of vessel traffic through prohibiting personal
watercraft, attaching conditions to permits such as training programs for vessel

operators, and enabling the establishment of temporary exclusion zones.'%

Layered, multiple or tiered designation describes the use of multiple legislative

or non-legislative tools within an area to create more comprehensive management

of an area and all the activities and uses which occur within it. This approach is quite
common in BC. See section 4.2, below, for instances of layered designations, including
Whytecliff Park and Porteau Cove in Howe Sound, as well as Gwaii Haanas NMCA.

Tiered designations may arise where multiple-use areas are managed through

zoning. For example the Great Barrier Reef area is covered by a stand-alone law
which includes certain standards for the entire area and provides additional tiers of
protection through multiple zones ranging from preservation to general use. It is not a
single MPA managed by a single agency, but rather a “complex amalgam of agencies,
management tools and various approaches to management, all working together.” "%

The addition of international designations adds another layer of protection.
Designation of the GBR as a World Heritage Site (WHS) under the World Heritage
Convention'®" meant that the treaty’s provisions about “World Heritage Sites in
Danger” could be invoked. Due to concerns about the Reef’s health and management,
the World Heritage Committee investigated, conducted site visits and eventually
requested a coordinated and comprehensive long-term plan for the Reef, which the

Commonwealth government prepared.’%

10% Luc Foisy & Jean Désaulniers, Zoning Plan for the Saguenay-St. Lawrence Marine Park (Quebec: Government of Canada, 2009).
1% Marine Activities in the Saguenay-St. Lawrence Marine Park Regulations, SOR/2002-76.

1% Jon Day, “The great barrier reef marine park: The grandfather of modern MPAs” in James Fitzsimons & Geoff Wescott, eds, Big, Bold and Blue:
Lessons from Australia’s Marine Protected Areas (Clayton South, AU: CSIRO Publishing, 2016) 65 at 81.

10T UNESCO WHC, supra note 226.

1192 Australia, Department of the Environment, Reef 2050 Long-Term Sustainability Plan — July 2018 (Commonwealth of Australia, 2018).
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4.2 Examples

Layering protection is relatively common in BC MPAs, and is a proven model on the

Pacific Coast.

Gwaii Haanas Haida Heritage Site and federal NMCA is an example of
Indigenous-led conservation that was complemented by layered protection

from multiple orders of government and government agencies. The site was first
designated as a Haida Heritage Site by the Haida Nation. After a long process of
negotiation and extensive public consultations, the federal government designated
the area as an NMCA. The site is also protected by Rockfish Conservation Area
designations under the federal Fisheries Act (which are in the process of being
removed due to the completion of the NMCA management plan), federally
designated critical habitat for species at risk, provincial conservancies under the BC
Parks Act and has a World Heritage Site within its boundaries. A full case study of
Gwaii Haanas is provided in Chapter 5, Section 3.2.

SGaan Kinghlas-Bowie Seamount MPA is another example of Indigenous-led
conservation by the Haida Nation that was complemented by federal designation
as an Oceans Act MPA. A full case study is provided in Chapter 3, Section 2.1.

In Howe Sound, both Whytecliff Park (designated by the District of West
Vancouver), and Porteau Cove (BC Parks) have annual renewable fishing closures
implemented federally.”"® In Porteau Cove, there is also a restriction on operating

commercial vessels and pleasure crafts, implemented federally.”*

Victoria Harbour Migratory Bird Sanctuary, the oldest in BC, was designated

in 1923 and is another example of layered designations. Parts of the federally
designated sanctuary are also designated as three provincial Ecological Reserves
and as Rockfish Conservation Areas. One of these Ecological Reserves, Trial
Islands, was established in 1990 and protects the greatest number of endangered
and vulnerable species in a single ecological reserve in British Columbia. All

tenures in the harbour, such as float plane terminals and marinas, are provincial.

1103 Whytecliff Park, designated by the Municipality of West Vancouver, has the distinction of being the only MPA in BC that prohibits commercial fishing

in 100 percent of its marine area, but that area is just 22 hectares, and the closures must be renewed annually by DFO. See Chapter 6, Section 2.5 for
a case study on Whytecliff Park.

1104 Vessel Operation Restriction Regulations, supra note 602, Schedule 1.

1105 BC Parks, “Trial Islands Ecological Reserve Purpose Statement” (September 2003), online: BC Parks,

<http://www.env.gov.bc.ca/beparks/planning/mgmtplns/trial_isle/trial_ps.html>.
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e Conservation sites in the Northern Shelf Bioregion are subject to numerous
agreements, such as the set of agreements related to MaPP and PNCIMA as well
as the more recent Reconciliation Framework Agreement for Fisheries Resources
and Reconciliation Framework Agreement for Bioregional Oceans Management

and Protection.® These agreements may provide additional tiers of protection, or

additional governance requirements.

1% Reconciliation Framework Agreement for Bioregional Oceans Management and Protection (2018), online (pdf): Council of the Haida Nation,
<http://www.haidanation.ca/wp-content/uploads/2019/12/2018_RFA_ENG_accessible-v2.pdf>. See also Fisheries and Oceans Canada, “Fisheries
Agreement Announcement”, supra note 993.

YITANVHD SITIVHD
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4.3 Strengths

If each designation confers additional protection, the multiple designations may be
beneficial, particularly in a confederation like Canada, where each order of government
holds different regulatory powers. Multiple values of an area can in theory be better
protected by complementary mechanisms. For example, an international Ramsar
designation focuses on maintaining the values of the wetland, while a provincial

Wildlife Management Area focuses on protecting significant wildlife.

The benefits of a complementary approach to protected area designation include
increased public understanding; improved management of species that cross over
ecosystem boundaries, which differ from jurisdictional boundaries; and enhanced

compliance.”?

Bolstering a national-level protected area with an international designation can confer
additional status as it confirms the global value of the area. Multiple designations can
also raise the visibility and prestige of these areas, which could be a factor leading to

increased tourism.'"%

Layering multiple designations can be an effective way to coordinate multiple levels
of government to achieve optimal governance of protected areas. Each jurisdiction
bringing their tools to the table can result in more comprehensive protection and
overall governance. It can also reduce the time and political risk of designation, because
comprehensive protection can be achieved without the need to amend existing laws.

Layering with Indigenous designations can ensure that each party maintains its
jurisdiction. Federal, provincial, and international designations can complement
Indigenous-led designations such as IPAs. This approach allows sufficient flexibility for
Indigenous nations to engage in their own internal governance processes, to choose
priority areas, and to set out how they will be governed.

Finally, multiple designations may help fundraising efforts for site management at the

national level and contribute to securing financial resources from international donors.
International designations are important as sites for research and education and public
awareness, and can be useful for transboundary collaboration, twinning of sites, global

knowledge sharing and partnership programmes.""%

1197 Jon C Day et al, “Marine zoning revisited: How decades of zoning the Great Barrier Reef has evolved as an effective spatial planning approach for
marine ecosystem-based management” (2019) 29 Aquatic Conservation: Marine and Freshwater Ecosystems 9.

1% M Deguignet et al, supra note 1092.

1% Thomas Schaaf & Diana Clamote Rodrigues, Managing MIDAs: Harmonising the Management of Multi-internationally Designated Areas: Ramsar
Sites, World Heritage Sites, Biosphere Reserves and UNESCO Global Geoparks (Gland, Switzerland: IUCN, 2016).
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4.4 Weaknesses

Multiple designations can have significant downsides because of the complexity of
working across several orders of government and government agencies. Layered
designations may take longer to put in place because multiple governments are

involved, each using its own legal tools.

When not well-implemented, multiple designations can give rise to inconsistency

and confusion. Inconsistencies can arise from the varying timeframe of different
designations. For example, fishery closures are temporary, while MPAs are meant to be
permanent. International designations, if not implemented in Canadian law, may not

affect decision-making on the ground.

Challenges may also arise when trying to negotiate between different reporting
requirements and politics between different orders of government. Site managers

may not be trained to prepare the documentation needed for multiple international
designations, and may not understand the need for relationships with global secretariats.
Conversely, international bureaucrats may not be attuned to local site politics.”""°
Multiple layered tiered protection designations may entail a greater need for resources

to coordinate decision-making, and for enforcement of different statutory requirements.

Multiple designations can also be less effective. A multiplicity of designations can risk

inflating the status of the area without adding to the level of on-the-water protection.”"

Finally, multiple designations may create challenges for co-governance between
various orders of government, particularly when interjurisdictional arrangements are
based in agreements, rather than legislation. Agreements are legally binding between
the parties, but are less transparent, and have fewer public participation mechanisms,
unlike legislated protected area designations. In the case of conflict or disputes, it is
unclear how courts will enforce these agreements. This can pose particular problems
for Indigenous-led designations like IPCAs. Without legislative support for IPCAs, there
is no requirement that Crown governments meaningfully recognize or complement
IPCAs with their own legislative tools. This creates uncertainties for Indigenous nations
establishing IPCAs.

M0 Ibid.

" Ibid.
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4.5 Factors to Consider When Applying Multiple Designations
The following factors should be taken into account when applying multiple designations.

* Protection of the full range of marine biodiversity. Examining how well protective
designations cover all threats and ecosystem elements may identify gaps in
coverage. Provincially-designated MPAs have no effect on commercial fisheries,
so a federally-imposed fisheries closure will be needed as an additional layer of
protection if the MPA includes fisheries conservation objectives. Similarly, an IPA
may declare fisheries closures, but if these are not honoured by commercial fishers,

a federal fisheries closure may be needed.

e Time scales. A related point is to consider the different timeframes that may
apply to various protection measures. Fisheries closures are renewed annually,
while “marine refuges” under the Fisheries Act are meant to provide longer-
term protection (at least 25 years). This means a marine refuge may be a more
appropriate tool to layer onto protected areas, such as an IPA or a provincial
Ecological Reserve, that require stronger and longer-term protection for fish

species.

* Resources to manage, govern, and enforce. Multiple, layered, or tiered protection
designations will require greater resources to coordinate decision-making and
enforcement of different statutory requirements. The availability of enforcement
officers qualified to enforce all the layers of protection is another factor to consider.
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CONCLUSION

The need to care for the ocean has never been clearer. The health of the ocean, an
essential life support for the planet, is at a turning point. The compounding effects of
fishing, climate change, pollution, and other human activities have touched even the
furthest reaches of the vast ocean, threatening human and non-human life alike."? In
BC, Crown laws have so far fallen short in both their expression and implementation,
and have not prevented ocean deterioration.

However, law can be a powerful force for healthy coasts and ocean, and many of the laws
we need to rebuild and restore the ocean do exist. Marine protected areas, the subject of
this Guide, are "a necessary and powerful recovery wedge across multiple components
of the ocean ecosystem, spanning from coastal habitats to fish and megafauna.”"""* In the
last few decades, there has been an upsurge in marine spatial protection and planning
initiatives in BC, and this Guide records the many laws available that, if fully applied, could

slow and even stop the steep decline of marine wildlife and habitat on the BC coast.

But to truly end decline and restore the BC coast to its former abundance, more will be
needed. In writing this Guide we identified several gaps in ocean law that are essential to fill.

The first is a gap in the legal implementation of tools that already exist. Without legal teeth,
even the best-designed plans and protections can result in confusion, delays and inaction.

Legal backing is essential for the long-term effectiveness of all protection measures, including
coastal or estuary plans, noise reduction programs for southern resident killer whales (SRKW),

the implementation of marine spatial plans, and the designation of MPA networks.

Support for Indigenous laws and governance, including in Crown law, is a gap that must
be addressed. The history of protected areas in Canada is unfortunately full of examples
of a lack of recognition of the rights of Indigenous peoples, who have cared for the coast
for millennia. Indigenous-led conservation and shared governance are essential for just,
equitable, and ethical conservation efforts, and are also critical for ecological stewardship.
As Kyle Artelle et al write, “Resurgent Indigenous governance of lands and seas provides
more nuanced approaches that recognize that the well-being of humans is linked to the
well-being of environments (and biodiversity)... Supporting the resurgence of governance
systems that acknowledge the deeper, reciprocal connections between well-being of people
and biodiversity might provide education opportunities for non-Indigenous conservations to
better understand the fuller scope of potential ways of interacting with place.”"""

12 Benjamin S Halpern et al, “Spatial and temporal changes in cumulative human impacts on the world’s ocean” (2015) 6 Nature communications 1;
See also Cathryn Clarke Murray et al. “Advancing marine cumulative effects mapping: An update in Canada’s Pacific waters” (2015) 58 Marine Policy
71. Fishing remains the biggest overall impact amongst marine activities, while land-based activities have the highest impact per unit area in affected
ocean areas. Intertidal areas were the most affected habitat per unit area, while pelagic habitats had the highest total cumulative effect score.

"3 Duarte et al, supra note 8.

M4 et al, supra note 44, at 6.
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Improved coordination between governments is essential. As we have noted
throughout this Guide, jurisdiction in marine spaces is complex and interlocking, and
effective protection requires all orders of government to be engaged. One hopeful
example is the development of Canada’s first MPA network in the Great Bear Sea. The
government-to-government co-leadership of the MPA network and large-scale marine
spatial plans demonstrates a sea change in collaborative governance. Legalizing the
MPA network, and all its sites, is the final essential step, and will make the results of
these initiatives even more exceptional and long-lasting.

Equally essential is dramatic action to mitigate climate change. The Special Report

on the Ocean and the Cryosphere in a Changing Climate from the Intergovernmental
Panel on Climate Change found that sea level rise is occurring at an “unprecedented”
rate, that worst-case projections are higher than previously thought, and that a two-
metre sea level rise by 2100 “cannot be ruled out. As Duarte et al note: "Efforts to
rebuild marine life need to consider unavoidable impacts brought about by ocean
warming, acidification and sea-level rise already committed by past emissions,

even if the climate mitigation wedge, represented by the Paris Agreement, is fully
implemented.” The failure of nations to tackle climate change on the scale required to

date mars their otherwise cautiously optimistic outlook for marine recovery.

These gaps can be addressed. Through the law’s power to communicate what is
acceptable and what we value, we can change actions, behaviours and our collective
future. A BC Coastal Protection Act can set provincial standards for foreshore and
marine riparian protection, require implementation of marine spatial plans, enforce
marine zones, and require decision-makers to comply with the plans. An amended
Oceans Act could lead to stronger implementation of marine spatial planning, real
protection standards, and even legislated biodiversity targets and deadlines.”™ A
change in policy direction could lead to greater use of the Species at Risk Act for
marine species. New federal and provincial protected area co-governance laws could

recognize Indigenous protected areas, and Indigenous legal orders.

There are many signs of hope for the ocean: the strengthening of laws, growing
recognition of Indigenous laws and support for Indigenous-led conservation,

greater public awareness and action, success stories of marine species recovery,

and a renewed emphasis on ecosystem recovery and rehabilitation. Crown laws are
beginning to recognize the deep bond between people and nature, and recognizing

15 Nova Scotia’s experience with putting goals in legislation is a successful example. The Nova Scotian government achieved most goals of the
Environmental Goals and Sustainable Prosperity Act, SNS 2007, ¢ 7, which required the legal protection of at least 12 percent of Nova Scotia’s
total landmass by 2015. See William Lahey & Meinhard Doelle, “Negotiating the Interface of Environmental and Economic Governance: Nova
Scotia’s Environmental Goals and Sustainable Prosperity Act” (2012) 35 Dalhousie LJ 1: ... EGSPA seems, in large measure, to have succeeded in
improving the performance of the Nova Scotia government in implementation of environmental policy commitments.”
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Indigenous laws and Indigenous leadership in conservation. For example, a key

legal principle in Haida law is Gina ‘'waadluxan gud ad kwaagiida’, “everything is
connected.” This principle is now incorporated in several Haida Nation and Crown
legal documents: the Haida Gwaii Marine Plan Partnership Plan, the Gwaii Haanas
National Marine Conservation Area management plan, and the SGaan Kinghlas-Bowie

Seamount Oceans Act Marine Protected Area Management Plan.!""

As this Guide demonstrates, there has been an upsurge of spatial protection initiatives
in BC such as more MPAs, the creation of a MPA network, and comprehensive marine
spatial plans that cover a large portion of the province. Not only has the quantity

of these protected areas increased in BC, so has the quality of protection, with the
introduction of protection standards and an overdue focus on equitable governance.
The federal government continues to commit to needed marine conservation targets,
including committing to protect 30% of the ocean by 2030.""

The progress made in these areas over the last several decades have built the
foundation for recovery, and scientists are hopeful. If the major pressures, including
climate change, are reduced, substantial rebuilding of marine life is achievable by
2050.""" This Guide charts some of the steps forward.

16 SGaan Kinghlas-Bowie Seamount MPA Management Plan, supra note 71.
"7 Fisheries and Oceans Canada, News Release, “Canada joins Global Ocean Alliance: Advocates for protecting 30 per cent of the world’s ocean by
2030" (9 July 2020), online: Government of Canada, <https://www.canada.ca/en/fisheries-oceans/news/2020/07/canada-joins-global-ocean-alliance-

advocates-for-protecting-30-per-cent-of-the-worlds-ocean-by-2030.html>.

"8 Duarte et al, supra note 8.
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GLOSSARY

AMB

AQI

APM
ATBA
BIAP
BIEAP
CBD
CEEMP
CESD
CMA
CMA
CMS
CNMCA Act
COLREGs
COP
COSEWIC
CREMP
CWS

DFO

DPA

EBM
EBSA
ECCC
EEZ
ENGO
ESA

FAO
FLNRORD

FPIC
FREMP
FRPA
GMZ

Archipelago Management Board

Area of Interest

Associated Protection Measures

Area to be Avoided

Burrard Inlet Action Plan

Burrard Inlet Environment Action Program

Convention on Biological Diversity

Cowichan Estuary Environmental Management Plan
Commissioner of the Environment and Sustainable Development
Coastal Management Area

Collaborative Management Agreement

Convention on the Conservation of Migratory Species of Wild Animals

Canada National Marine Conservation Area Act

Convention on the International Regulations for Preventing Collisions at Sea

Conference of the Parties

Committee on the Status of Endangered Wildlife in Canada
Campbell River Estuary Management Plan

Canada Wildlife Service

Fisheries and Oceans Canada

Development Permit Area

Ecosystem Based Management

Ecologically and Biologically Significant Area
Environment and Climate Change Canada
Exclusive Economic Zone

Environmental Non-Governmental Organization
Ecologically Significant Area

United Nations Food and Agriculture Organization

BC Ministry of Forests, Lands, Natural Resources, Operations and
Rural Development

“Free, prior, and informed consent”
Fraser River Estuary Management Plan
Forest and Range Practices Act

General Management Zone
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GLOSSARY (contp)

HCA
IBA
IBP
ICCA
ICE
ICM
IMMA
IMO
IPA
IPCA
IUCN
IWC
IWMS
KBA
LOMA
LTC
MAB
MaPP
MARPOL
mMNWA
MOE
MOU
MPA
MSP
NAPTEP
NBSAP
NEMC
NGO
NMCA
NMCAR
NRKW
NSB

Heritage Conservation Act

Important Bird Area

International Biological Program

Indigenous and Community Conserved Area
Indigenous Circle of Experts

Integrated Coastal Management

Important Marine Mammal Area

International Maritime Organization

Indigenous Protected Area

Indigenous Protected and Conserved Area
International Union for Conservation of Nature
International Whaling Commission

Identified Wildlife Management Strategy

Key Biodiversity Area

Large Ocean Management Area

Local Trust Committee

Man and the Biosphere

Marine Plan Partnership

International Convention for the Prevention of Pollution from Ships
Marine National Wildlife Area

BC Ministry of the Environment and Climate Change Strategy
Memorandum of Understanding

Marine Protected Area

Marine Spatial Planning

Natural Area Protection Tax Exemption Program
National Biodiversity Strategies and Action Plans
Nanaimo Estuary Management Committee
Non-Governmental Organization

National Marine Conservation Area

National Marine Conservation Area Reserve
Northern Resident Killer Whale

Northern Shelf Bioregion
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GLOSSARY (contD)

NWA
OCP
OECM
PMZ
PNCIMA
PSSA
RCA
RFMO
RGS
SARA
SDG
SEMP
SMZ
SOLAS
SRKW
TSS

UN
UNCLOS
UNDRIP
UNESCO
UNFSA

UNGA
VME
WCPA
WHA
WHS
WMA

National Wildlife Area

Official Community Plan

Other Effective area-based Conservation Measure

Protection Management Zone

Pacific North Coast Integrated Management Area

Particularly Sensitive Sea Area

Rockfish Conservation Area

Regional Fisheries Management Organization

Regional Growth Strategy

Species At Risk Act

Sustainable Development Goals

Squamish Estuary Management Plan

Special Management Zone

International Convention for the Safety of Life at Sea

Southern Resident Killer Whale

Traffic Separation Schemes

United Nations

United Nations Convention on the Law of the Sea

United Nations Declaration on the Rights of Indigenous People
United Nations Educational, Scientific and Cultural Organization

United Nations Agreement for the Implementation of the Provisions of
the United Nations Convention on the Law of the Sea of 10 December
1982 relating to the Conservation and Management of Straddling Fish
Stocks and Highly Migratory Fish Stocks

United Nations General Assembly
Vulnerable Marine Ecosystem

World Commission on Protected Areas
Wildlife Habitat Area

World Heritage Site

Wildlife Management Area
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WEST COAST

Environmental Law

WEST COAST ENVIRONMENTAL LAW
#700 — 509 Richards St., Vancouver, BC V6B 276

x*mabk*¥ayam (Musqueam), Skwxwui7mesh (Squamish) BC'’s Legal Champion for the Environment
& salilwata?4 (Tsleil-Waututh) Territories www.facebook.com/WCELaw

Tel: 604.684.7378 Toll-free: 1.800.330.WCEL twitter.com/WCELaw

www.wcel.org Support our work: wcel.org/donate

West Coast Environmental Law harnesses the power of law to solve complex environmental challenges. We are
transforming environmental decision-making and strengthening legal protection for the environment through
collaborative legal strategies that bridge Indigenous and Canadian law. By putting the law in the hands of
communities and creating legal risk for those who would harm our land, air and water, we are building the
collective power to achieve a more just and sustainable future for all.



